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SECURITIES EXCHANGE ACT OF 1934 
Release Ne. 14029/October 6, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY CHICAGO BOARD OPTIONS EXCHANGE, INC. 


File No. SR-CBOE-77-19 


The Chicago Board Options Exchange, Inc. (‘‘CBOE’’) 
submitted on September 22, 1977 a proposed rule 
change under Rule 19b-4 to repeal rule changes set 
forth in SR-CBOE-77-6 and approved by the 
Commission (Securities Exchange Act Release No. 
13673 (June 24, 1977)) which provide, among other 
things, enabling authority for the award of board broker 
appointments on the basis of competitive bidding and 
for an assessment of exchange fees upon members who 
utilize board broker services. 


Publication of the submission is expected to be made in 
the Federal Register during the week of October 10, 
1977. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission within 
21 days from the date of publication in the Federa/ 
Register . Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-CBOE-77-19. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
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will also be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14030/ October 6, 1977 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
20 Broad Street 
New York, New York 10005 


(SR-NYSE-77-22) 
ORDER ABROGATING PROPOSED RULE CHANGE 


On August 8, 1977, the New York Stock Exchange, Inc. 
(‘‘NYSE’’) filed, pursuant to Section 19(b)(3)(A) of the 
Act, a proposal to clarify the permissible scope of 
communications between NYSE specialists and listed 
company officials and to provide guidelines governing 
the types of information that may be discussed during 
the course of communications.’ The NYSE states that 
the purpose of the proposal is to ‘‘encourage liaison 
between listed companies and their specialists . . . to 
enable listed companies to achieve a greater awareness 
of auction market operations, while making clear that 
the disclosure of material nonpublic information 
relating to the company or to the market in its stock by 
either party to the other is prohibited.’’ 


The proposed rule change was submitted pursuant to 
Section 19(b)(3)(A) which permits certain proposed rule 
changes to take effect upon filing with the Commission: 


‘*Notwithstanding the provisions of paragraph (2) of 
this subsection, a proposed rule change may take effect 
upon filing with the Commission if designated by the 
self-regulatory organization as (i) constituting a policy, 





"Notice of the proposed rule change was given by pub- 
lication of a Commission release [Securities Exchange 
Act Release No. 13974 (September 20, 1977)] and by 
publication of a statement of the terms of substance in 
the Federal Register [42 F.R. 51684 (September 29, 
1977)}. 
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practice, or interpretation with respect to the meaning, 
administration, or enforcement of an existing rule of 
the self-regulatory organization, (ii) establishing or 
changing a due, fee or other charge imposed by the 
self-regulatory organization, or (iii) concerned solely 
with the administration of the self-regulatory 
organization or other matters which the Commission, 
by rule, consistent with the public interest and the 
purposes of this subsection, may specify as without the 
provisions of such paragraph (2).’’ 


Section 19(b)(3)(C) permits the Commission, within 60 
days of filing of any proposed rule change made 
effective pursuant to paragraphs (A) or (B) of Section 
19(b)(3), summarily to abrogate such rule and require 
refiling and review pursuant to subsections 19(b)(1) and 
19(b)(2) ‘‘if it appears to the Commission that such 
action is necessary or appropriate in the public interest, 
for the protection of investors, or otherwise in 
furtherance of the purposes of the Act.’’? 


The Commission has determined that the NYSE 
proposal raises questions relating to the potential for 
communications between listed company officials and 
specialists to result in an exchange of material 
nonpublic information concerning the market in the 
stock or the affairs of the listed company, and in 
reciprocal abuse by a primary exchange specialist, on 
behalf of the issuer or issuer insiders, of the special 
market influence which he may exercise. Those 
questions also relate to the ability of the NYSE to 
assure that issuers and specialist members will adhere 
to the prescribed guidelines during the course of such 
communications. 


In view of the nature of these questions, the 
Commission finds that it is necessary and appropriate 
in the public interest and for the protection of investors 
to abrogate the proposal at this time and require its 
resubmission and review pursuant to Section 19(b)(2) of 
the Act. Abrogation will thereby provide the 
Commission with the opportunity, before the proposal 
becomes finally effective, to evaluate comments from 
interested persons and discuss with the NYSE the 
potential impact of the proposal. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(3)(C) of the Act, that the proposed rule change 
filed with the Commission on August 8, 1977, be, and it 
hereby is, abrogated. 


By the Commission. 





?The provisions of Rule 19b-4, which implements Sec- 
tion 19(b)(3), are identical in substance to those of 
Section 19(b)(3) of the Act. 






































George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14031/October 7, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE OPTIONS CLEARING CORPORATION 


(File No. SR-OCC-77-12) 


The Options Clearing Corporation submitted on 
September 20, 1977, a proposed rule change pursuant 
to Rule 19b-4 under the Securities Exchange Act of 
1934, to change the expiration time for series of options 
expiring nine or more months after the month in which 
the amendment becomes effective from 5:00 p.m. 
Eastern Time to 11:59 p.m. Eastern Time on the 
expiration date. The proposed rule change also 
provides more flexible procedures for the processing of 
exercise instructions on expiration dates. 


Publication of the submission is expected to be made in 
the Federal Register during the week of October 10, 
1977. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-OCC-77-12. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for public 
inspection at the Securities and Exchange Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 14032/October 7, 1977 


WITHDRAWAL OF NOTICE OF PROPOSED 
RULEMAKING CONCERNING EXEMPTIONS FROM 
FINANCIAL STATEMENT REQUIREMENTS FOR 
CERTAIN RAILROAD ISSUERS 


AGENCY: Securities and Exchange Commission. 


ACTION: Withdrawal of advance notice of proposed 
rulemaking. 


SUMMARY: The Commission announces that it no 
longer is considering the formulation of rules 
concerning a permanent exemption for lessor, 
switching and terminal company railroads from the 
financial reporting requirements of certain Commission 
forms. 


EFFECTIVE DATE: October 5, 1977. 


FOR FURTHER INFORMATION CONTACT: Paul A. 
Belvin, Office of Disclosure Policy and Proceedings, 
Division of Corporation Finance, Securities and 
Exchange Commission, 500 North Capital Street, 
Washington, D.C. 20549 (202/755-1750). 


SUPPLEMENTARY INFORMATION: In April, 1977, 
the Commission announced’ that it was considering the 
formulation of rules to provide a permanent exemption 
for lessor, switching and terminal railroad companies 
from the financial statement requirements of the 
Commission’s periodic reporting forms under the 
Securities Exchange Act of 1934 (‘‘Exchange Act’’) [15 
U.S.C. 78a et seq., as amended by Pub. L. No. 94-29 
(June 4, 1975)]. That notice of proposed rulemaking 
and invitation for public comments stemmed from 
another Commission action which involved the repeal of 
Form 12-K under the Exchange Act and the adoption of 
related amendments;? the effect of these actions was to 
require certain registrants, including railroads, to file 
periodic reports with the Commission containing all the 
information specified by Forms 10-K and 10-Q, rather 
than to allow them to delete certain such information 
and file instead similar data prepared for other federal 
regulatory agencies. 


Public comments received by the Commission in 
connection with the proposals to repeal Form 12-K 
suggested that certain lessor railroads and switching 





"Securities Exchange Act Release No. 13478 (April 28, 
1977) (42 FR 24071). 


2Securities Exchange Act Release No. 13477 (April 28, 
1977) (42 FR 24062). 
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and terminal companies should be the subject of a 
broad exemption from the financial statement 
requirements of Form 10-K and Form 10-Q._ In 
response to those comments the Commission published 
Release No. 34-134-78, and invited interested persons 
to comment on the appropriateness of providing a 
permanent exemption from the financial statements 
requirements of Forms 10-K and 10-Q3 and the proper 
form and content of any such exemptions. 


Based on the comments received, and on its own review 
of lessor, switching and terminal railroad companies, 
the Commission believes that exemptions from the 
reporting requirements are best considered in the 
context of applications filed under Section 12(h)* of the 
Exchange Act, rather than through the adoption of a 
rule of general application. It appears that relatively 
few issuers could be within the scope of any exemptive 
rule of the general type contemplated by the 
Commission, and it further appears that the types of 
information which should be disclosed in reports filed 
with the Commission by such persons may vary 
considerably from case to case. 


Accordingly, the Commission hereby announces that it 
no longer is considering the formulation of rules to 
provide a permanent exemption from the periodic 
reporting requirements of Commission forms under the 
Exchange Act for lessor, switching and terminal 
railroad companies. 


By the Commission. 





3Lessor railroads are substantially or wholly-owned 
subsidiaries of operating railroads whose facilities or 
trackbeds are operated under lease pursuant to which 
the parent railroad is the lessee. Generally, the income 
of the lessor subsidiary is determined pursuant to the 
lease arrangement based on the interest incurred, plus 
a fixed dividend, on the outstanding securities of the 
lessor. Switching and terminal companies are owned 
by operating railroads which share the expenses of 
operation on a user basis. 


4Under Section 12(h), the Commission, upon applica- 
tion and after notice and opportunity for hearing, may 
exempt in whole or in part any issuer from the pro- 
visions of Sections 12(g), 13, 14 or 15(d), if the Com- 
mission finds, by reason of the number of public in- 
vestors, amount of trading interest in the securities, 
the nature and extent of the activities of the issuer, in- 
come or assets of the issuer, or otherwise, that such 
action is not inconsistent with the public interest or the 
protection of investors. 
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George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14033/October 7, 1977 


In the Matter of 


THE OPTIONS CLEARING CORPORATION 
5950 Sears Tower 
Chicago, IIlinois 60606 


(File No. SR-OCC-77-11) 


ORDER APPROVING RULE CHANGE SUBMITTED 
BY THE OPTIONS CLEARING CORPORATION TO 
PERMIT CLEARING MEMBERS TO DEPOSIT 
GOVERNMENT SECURITIES AS MARGIN IN 
APPROVED DEPOSITORIES. 


On July 28, 1977, The Options Clearing Corporation 
(‘‘OCC’’) submitted, pursuant to Rule 19b-4 under the 
Securities Exchange Act of 1934 (the ‘‘Act’’), a 
proposed rule change to expand the means by which 
OCC clearing members may deposit government 
securities as margin. 


In accordance with Section 19(b) of the Act and Rule 
19b-4 thereunder, the proposed rule change was 
published in the Federal Register (42 F.R. 43171, 
August 26, 1977), and the public was invited to submit 
comments until September 16, 1977. Notice of the filing 
and an invitation for comments also appeared in 
Securities Exchange Act Release No. 13864, August 16, 
1977. No letters of comment were received. 


The Commission has reviewed the OCC submission and 
finds that the proposed rule change is consistent with 
the requirements of the Act and the rules and 
regulations thereunder applicable to registered 
clearing agencies, and in particular, the requirements 
of Section 17A and the rules and regulations 
thereunder. 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
contained in File No. SR-OCC-77-11 be, and hereby is, 
approved. 


For the Commission by the Division of Market 
Regulations, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Release No. 14034/October 7, 1977 
In the Matter of 


THE OPTIONS CLEARING CORPORATION 
5950 Sears Tower 
Chicago, Illinois 60606 


(File No. SR-OCC-77-5) 


ORDER APPROVING RULE CHANGE SUBMITTED 
BY THE OPTIONS CLEARING CORPORATION 
(‘“‘OCC’’) TO IMPROVE OCC’S PROCEDURES FOR 
DEALING WITH A CLEARING MEMBER’S PENDING 
PURCHASE TRANSACTIONS WHEN THE CLEAR- 
ING MEMBER FAILS TO MAKE TIMELY PAYMENT 
OF THE APPLICABLE PREMIUMS 


On May 16, 1977, The Options Clearing Corporation 
(‘‘OCC’’) submitted, pursuant to Rule 19b-4 under the 
Securities Exchange Act of 1934 (the ‘‘Act’’), a 
proposed rule change to change the commencement 
time for option contracts from one hour after settlement 
time to three hours after settlement time, and to modify 
OCC’s procedures for acceptance of pending 
transactions of a defaulting clearing member. 


In accordance with Section 19(b) of the Act and Rule 
19b-4 thereunder, the proposed rule change was 
published in the Federal Register (42 F.R. 31508, June 
21, 1977), and the public was invited to submit 
comments until July 12, 1977. Notice of the filing and 
an invitation for comments also appeared in Securities 
Exchange Act Release No. 13631, June 15, 1977. No 
letters of comment were received. 


The Commission has reviewed the OCC submission and 
finds that the proposed rule change is consistent with 
the requirements of the Act and the rules and 
regulations thereunder applicable to registered 
clearing agencies, and in particular, the requirements 
of Section 17A and the rules and regulations 
thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
contained In File No. SR-OCC-77-5 be, and hereby is, 
approved. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14035/October 7, 1977 


In the Matter of 


THE OPTIONS CLEARING CORPORATION 
5950 Sears Tower 
Chicago, Illinois 60606 


(File No. SR-OCC-77-4) 


ORDER APPROVING RULE CHANGE SUBMITTED 
BY THE OPTIONS CLEARING CORPORATION TO 
MODIFY ITS PROCEDURES RELATING TO IN- 
SOLVENT AND SUSPENDED CLEARING MEMBERS 


On April 20, 1977, The Options Clearing Corporation 
(‘‘OCC’’) submitted, pursuant to Rule 19b-4 under the 
Securities Exchange Act of 1934 (the ‘‘Act’’), a 
proposed rule change to provide OCC with additional 
protection against risks arising in connection with the 
insolvency of aclearing member, and to improve OCC’s 
procedures for liquidating accounts of suspended 
clearing members. 


In accordance with Section 19(b) of the Act and Rule 
19b-4 thereunder, the proposed rule change was 
published in the Federal Register (42 F.R. 24788, May 
16, 1977), and the public was invited to submit 
comments until June 6, 1977. Notice of the filing and an 
invitation for comments also appeared in Securities 
Exchange Act Release No. 13507, May 4, 1977. No 
letters of comment were received. 


The Commission has reviewed the OCC submission and 
finds that the proposed rule change is consistent with 
the requirements of the Act and the rules and 
regulations thereunder applicable to registered 
clearing agencies, and in particular, the requirements 
of Section 17A and the rules and regulations 
thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
contained in File No. SR-OCC-77-4 be, and hereby is, 
approved. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14036/October 7, 1977 
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Administrative Proceeding File No. 3-5246 

In the Matter of 

MPB CORPORATION 

Notice of Application Pursuant to Section 12(h) 


The Securities and Exchange Commission has issued a 
notice giving Interested persons until October 31, 1977 
to request a hearing on an application by MPB 
Corporation (the ‘‘Applicant’’) pursuant to Section 
12(h) of the Securities Exchange Act of 1934 (the 
‘*Act’’) for an order exempting the Applicant from the 
reporting requirements imposed by Sections 13 and 
15(d) of the Act. The application is based upon the fact 
that Wheelabrator-Frye, Inc. is now the sole 
shareholder oi MPB and there is no trading in MPB’s 
common stock. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14037/October 7, 1977 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
11 Wall Street 
New York, New York 10005 


(SR-NYSE-77-21) 


ORDER EXTENDING TIME PERIOD WITHIN WHICH 
THE COMMISSION IS REQUIRED TO ACT ON A 
PROPOSED RULE CHANGE 


On August 1, 1977, the New York Stock Exchange, Inc. 
(‘‘NYSE’’) filed with the Commission a proposed rule 
change' pursuant to Section 19(b) of the Securities 
Exchange Act of 19347 and Rule 19b-4 thereunder.® The 
proposed rule change would authorize three new types 
of membership on the NYSE as alternatives to the 
ownership of a seat. These new types of memberships, 
respectively, would entitle a holder thereof to (1) obtain 
direct electronic and wire access to the NYSE floor, (2) 





‘The proposed rule change was noticed in Securities 
Exchange Act Release No. 13882 (August 22, 1977) and 
published in 42 F.R. 44052 (September 1, 1977). 

245 U.S.C. 78s(b). 

317 C.F.R. 240.19b-4. 
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maintain physical presence on the existing trading 
floor, or (3) maintain physical presence as a market 
maker on the NYSE’s proposed options floor. These 
annual memberships would not be transferable and 
would convey no ownership interest in the NYSE. In 
addition, the proposed rule change would authorize 
regular seatholders to lease their seats to qualified 
persons who, for the duration of their leases, would be 
deemed to be members of the NYSE. 


Under Section 19(b)(2), the Commission, within 35 days 
after publication of notice of filing of a proposed rule 
change of a self-regulatory organization, is required by 
order to approve such proposal or to institute 
proceedings to determine whether the proposal should 
be disapproved. That section provides, however, that 
the Commission may extend the time in which it is 
required to act upon a proposed rule change up to 
ninety days of the date of initial publication if it finds 
such longer period to be appropriate and publishes its 
reasons for so finding. 


The Commission finds that the instant proposed rule 
change raises a number of significant issues concerning 
the terms upon which persons not currently members of 
the NYSE would be permitted to gain access to that 
exchange. These issues concern: (1) the ability of the 
NYSE to condition electronic access to its floor upon 
acceptance of membership status with the Exchange, 
(2) the consistency of proposed voting limitations for 
annual members with the fair representation 
requirements of Section 6(b)(3) of the Act,’ and (3) the 
consistency of the proposed minimum level of annual 
membership dues with the requirement of Section 
6(b)(4)° that exchange dues be reasonable and fairly 
allocated. 


Accordingly, the Commission finds it appropriate in the 
public interest to extend the time period within which it 
must act on the proposal and, pursuant to Section 
19(b)(2) of the Act, hereby extends to November 30, 
1977 the time within the Commission must approve or 
institute proceedings to determine whether to 
disapprove the above-referenced proposed rule change. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








15 U.S.C. 78f(b)(3) 


15 U.S.C. 78f(b)(4) 
































SECURITIES EXCHANGE ACT OF 1934 
Release No. 14038/October 7, 1977 


In the Matter of 


MUNICIPAL SECURITIES RULEMAKING BOARD 
Suite 507 

1150 Connecticut Avenue, N.W. 

Washington, D.C. 20036 


(SR-MSRB-77-6) 
ORDER APPROVING PROPOSED RULE CHANGE 


On June 9, 1977, the Municipal Securities Rulemaking 
Board (the ‘‘MSRB’’) filed with the Commission, 
pursuant to Section 19(b) of the Securities Exchange 
Act of 1034 (the ‘‘Act’’), and Rule 19b-4 thereunder (17 
CFR 240.19b-4), copies of a proposed rule change. The 
purpose of the proposed rule change is to establish the 
MSRB Financial and Operations Principal Qualification 
Examination as the qualification examination for 
financial and operations principals associated with 
municipal securities brokers or municipal securities 
dealers. On July 5, 1977, the MSRB filed substantive 
amendments to the proposed rule change to require 
associated persons of a municipal securities broker or 
municipal securities dealer to maintain the con- 
fidentiality of qualification examinations prescribed by 
the MSRB and to refrain from giving or receiving 
assistance of any nature in the course of taking such 
qualification examinations. In addition, technical 
amendments to the examination itself were filed on 
September 23, 1977. Notice of the proposed rule 
changes, as amended, together with the terms of 
substance thereof,’ was given by publication of 
Commission releases (Securities Exchange Act Release 
Nos. 13619 (June 10, 1977) and 13722 (July 6, 1977)) 
and by publication in the Federal Register (42 FR 31207 
(June 20, 1977) and 42 FR 36576 (July 15, 1977)). 


The text of the proposed rule changes other than the 
examination itself follows: 


Rule G-3 Classification of Principals and Representa- 
tives; Numerical Requirements; Testing. 


(a) through (c) No change. 





‘Pursuant to Rule 24b-2 (17 CFR 240.24b-2), the Com- 
mission granted an MSRB request for confidential trea- 
ment for the MSRB Financial and Operations Principal 
Qualifications Examination. Letter to Frieda K. 
Wallison, Executive Directo# and General Counsel, 
MSRB (September 2, 1977). Thus, the notice with 
respect to the examination itself consisted of a general 
description of its subject matter. 


(d) Qualification Requirements for Financial 
Operations Principals. 


and 


(i) Except as otherwise provided in this section (d), 
every financial and operations principal shall take and 
pass the Municipal Securities Rulemaking Board 
Financial and Operations Principat Qualification 
Examination prior to being qualified as a financial and 
operations principal. The passing grade shall be 
determined by the Board. 


(li) No change. 
(iii) No change. 
(iv) No change. 


(v) The requirements of paragraph (d)(i) shall become 
effective on April 7, 1978. 


(e) No change. 


(f) Confidentiality of Qualification Examinations. No 
associated person of a municipal securities broker or 
municipal securities dealer shall: 


(i) in the course of taking a qualification examination 
required by paragraphs (c), (d), or (e) of this rule, 
receive or give assistance of any nature; 


(ii) disclose to any person questions on any such 
qualification examination or the answers to any such 
questions; 


(iii) engage in any activity inconsistent with the 
confidential nature of any such qualification 
examination or its purpose as a test of the qualifications 
of persons taking such examinations; or 


(iv) knowingly sign a false certification concerning any 
such qualification examination. 


(g) Employment. Notwithstanding any other provision 
of this rule, a person who first becomes associated with 
a municipal securities broker or municipal securities 
dealer in a representative capacity (whether as a 
general securities representative or a municipal 
securities representative) or in a principal capacity 
without previously having qualified as a general 
securities representative or municipal securities 
representative shall not transact business with any 
member of the public with respect to, or be 
compensated for any transactions in, municipal 
securities for a period of at least 90 days following the 
commencement of such person’s association with such 
municipal securities broker or municipal securities 
dealer, regardless of such person’s having qualified as 
a municipal securities principal or municipal securities 
representative during such period; provided, however, 
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that the requirements of this section (g) may be waived 
by a registered securities association with respect to a 
person associated with a member of such associated 
with any other municipal securities borker or municipal 
securities dealer (other than a bank dealer), or by the 
appropriate regulatory agency with respect to a person 
associated with a bank dealer, in extraordinary cases in 
which such person demonstrates extensive experience 
in a field closely related to the business of such 
municipal securities broker or municipal securities 
dealer in municipal securities. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to the 
MSRB, and in particular, the requirements of Section 
15B and the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14039/October 11, 1977 


Admin. Pro. File No. 3-5086 
In the Matter of: 
J.H. DILLON & CO., INC. (8-13295) 


JOE H. DILLON 
ORDER IMPOSING REMEDIAL SANCTIONS 


In these broker-dealer proceedings under the Securities 
Exchange Act of 1934) J.H. Dillon & Co., Inc. 
(‘‘registrant’’), a registered broker and dealer in 
securities, and Joe H. Dillon, president of registrant, 
have submitted an offer of settlement, without 
admitting or denying the allegations in the order for 
proceedings, which the Commission has determined to 
accept. 





‘in the matter of G. C. Securities, Inc., et al. instituted 
September 1, 1976. 
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On the basis of the order for proceedings and the offer 
of settlement, it is found that registrant and Dillon 
willfully violated and willfully aided and abetted 
violations of Sections 5(a), 5(c) and 17(a) of the 
Securities Act of 1933 and Section 10(b) of the 
Securities Exchange Act of 1934, (‘‘Exchange Act’’) 
and Rule 10b-5 thereunder, and Sections 15(c)(3) and 
17(a) of the Exchange Act and Rules 15c3-1, 15c3-3, 
17a-3, and 17a-11 thereunder, and that it is in the 
public interest to impose the sanctions specified in the 
offer of settlement. 


Accordingly, 1T |S ORDERED that effective the second 
Monday following the date of this Order: 


(1) The registration of J.H. Dillon & Co., Inc. as a 
broker and dealer be, and hereby is, revoked. 


(2) Joe H. Dillon be, and hereby is, suspended from 
association with any broker-dealer for a period of nine 
months, and thereafter barred from association with 
any broker-dealer in other than a supervised, 
non-supervisory, non-proprietary capacity, upon a 
showing that he will be under supervision deemed 
adequate by the Seattle Regional Office of the 
Commission. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14040/October 7, 1977 


Litigation Release No. 8149/October 7, 1977 
SEC v. Income Equities Corporation, et al. 


Civil Action No. 77-3761 


The Securities and Exchange Commission (‘‘Commis- 
sion’’) announced today that it filed a Complaint in the 
U.S. District Court for the Central District of Califor- 
nia seeking to enjoin Income Equities Corporation 
(‘‘IEC’’), several IEC corporate affiliates, A. Bruce 
Rozet (“Rozet”), a principal of IEC, and John Kusmier- 
sky (‘‘Kusmiersky’’), a former principal of IEC, from 
violating the anti-fraud and registration provisions of 
the federal securities laws. All the defendants have 
consented to the entry by the Court of Final 
Judgments of Permanent Injunction and Other Relief 
which would enjoin them from violating the federal 
securities laws and would order them to comply with 
certain undertakings. 
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The Commission also announced the institution and 
simultaneous settlement of administrative proceedings 
against Rozet, Kusmiersky, Frank Baldwin (‘‘Bald- 
win’’), and J. Scott Fitzgerald (‘‘Fitzgerald’’) with 
respect to their involvement in many of the activities 
which formed the basis of the allegations in the Com- 
mission’s Complaint. 


The Commission noted that the investigation upon 
which the foregoing actions were bases was conducted 
in cooperation with the California Department of Cor- 
porations, which today instituted its own enforcement 
actions based upon allegations of violations of State 
law. These actions were also settled pursuant to the 
stipulations and consents of the parties. 


The Commission’s Complaint alleges that between 
1971 and 1973 more than $15 million in unregistered 
limited partnerships, which invested in federal and 
state subsidized housing projects and conventionally 
financed real estate, were sold in violation of the anti- 
fraud and registration provisions. In addition, $45 
million in registered limited partnerships were sold in 
violation of the anti-fraud provisions, as a result of the 
failure to disclose matters relating to past performance 
of the limited partnerships. IEC or an affiliate acted as 
the general partner of management company or was 
otherwise involved in such partnerships. 


The business activities of the defendants were con- 
ducted primarily out of the Los Angeles, California. 
The individual defendants/respondents all reside in 
California. The IEC affiliates named as defendants 
are: Financial Management Services Corporation, 
Income Equities Fund, Inc., Partnership Investments, 
Inc., Real Estate Partners, Inc., Preferred Advisory 
Corporation, CME}, Inc., No. 7, Duxbury Management, 
Ltd., and Consultants and Services for Housing, Inc., 
Income Equities Management Control Corporation, 
Recovery Partnership Management Corporation, Gold- 
win Investments, Inc., and National Investment Asso- 
ciates, Inc. 


The Complaint alleges, among other things, that 
between 1971 and 1973 the defendants sold interest in 
limited partnerships to residents of California on the 
basis of offering circulars which: (1) falsely 
represented that management fees would only be 
taken by IEC, or its affiliate, if investors first received 
a certain ‘‘net pre-tax return . . . per annum on [the 
investor’s] original capital account, as determined in 
accordance with generally accepted accounting 
principles’’; (2) failed to state that not all of the 
investors’ monies would be invested in the properties 
but would be used for nonpartnership purposes, 
including loans to affiliated partnerships; (3) omitted 
to disclose the nature of consulting fees to be taken by 
management, arrangements that existed to take such 
consulting fees and the tax risks associated with such 


activities; and (4) falsely represented to Investors and 
prospective investors that with respect to all income- 
oriented partnerships investors would be assured of 
receiving a 10 percent cash return on investment. The 
Complaint states that to create the illusion that the 10 
percent return had been achieved and management 
fees could be taken, cash distributions were made to 
investors in the amount of 10 percent of their invest- 
ment, when, in fact, such distributions constituted a 
return of capital and, In many instances, monies 
borrowed from other limited partnerships controlled 
by the defendants. 


The Complaint also charges that between 1971 and 
1972, the defendants sold interests in limited partner- 
ships in purportedly ‘‘private placements.’’ The 
Commission alleges that offering circulars and other 
communications falled to make proper disclosure 
concerning the use of proceeds and compensation to 
be taken by such defendants, including, among other 
things, the commingling of partnership funds and the 
use for purposes other than those of each particular 
partnership. It is further alleged that these interests 
were sold in violation of the registration requirements 
of the Securities Act. 


The Complaint charges that between 1974 and 1975, 
the defendants (other than Kusmiersky) offered and 
sold interests in certain ‘‘three-for-one’’ partnerships 
in purportedly private offerings. It is alleged that the 
offering circulars and other communications failed to 
make full disclosure concerning the use of partnership 
funds for non-partnership purposes, including 
investment in affiliated partnerships. It is also alleged 
that these interests were sold in violation of the regis- 
tration requirements of the Securities Act. 


The Complaint also alleges that the defendants were 
involved in filing registration statements with the 
Commission for interests in certain limited partner- 
ships which invested in commercial and federally 
subsidized housing projects. It is alleged that the 
registration statements and prospectuses used in the 
offer and sale of those interests failed to disclose the 
foregoing matters relating to the past performance of 
limited partnerships controlled by the defendants. 


Under the terms of the settlement, IEC and other 
entity defendants, Rozet and Kusmiersky, without 
admitting or denying the allegations in the Complaint, 
consented to the entry of injunctions against violations 
of the anti-fraud provisions of the Federal securities 
laws. IEC, Financial Management Services Corpora- 
tion, Income Equities Fund, Inc., Rozet and Kusmier- 
sky also consented to entry of an injunction against 
violations of the registration provisions of the 
Securities Act. Rozet and Kusmiersky also consented 
to be enjoined from having any further business 
dealings or becoming associated with any IEC 
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affiliated partnerships, subject to certain limited 
exceptions. 
IEC and the other entity defendants, Rozet and 


Kusmiersky, were also ordered by the Court to comply 
with certain undertakings which include the 
subordination by all of the defendants of their rights to 
debts owing to them from, and their general and 
limited partnership interests in, limited partnerships 
which were promoted or managed by IEC or its 
affiliates (‘‘IEC partnerships’’) to the receipt by the 
investor limited partners of a cumulative 10 percent 
return on their investments. Also, IEC and the other 
entity defendants undertook (1) to furnish reports to 
investor limited partners of IEC partnerships, 
including reports on the operations for their last fiscal 
years and after the ends of succeeding fiscal years; 
and (2) not to consummate transactions between any 
of the defendants and of the IEC partnerships unless 
independent counsel determines that the terms of such 
transactions are just and reasonable. 


Rozet is also required to comply with his undertaking 
restricting for three years his activities relating to 
issuers of real estate securities to being a.finder of 
properties for independent issuers and providing re- 
lated consulting services and to obtaining advice of 
securities counsel with respect to his permitted activi- 
ties. 


Kusmiersky is required to comply with his undertaking 
that he limit for a two year period his participation in 
the offer and sale of securities to the offering of real 
estate and tax sheltered securities involving sales to 25 
or less sophisticated investors for which the minimum 
investment is $50,000; and that for a two year period 
he will not practice as an attorney before the Commis- 
sion without obtaining prior Commission permission. 


In a separate administrative proceeding, the Commis- 
sion, with the consent of Rozet and based on the entry 
of the injunctive decree entered an order barring Rozet 
from being associated with any broker or dealer. Also 
in a separate administrative proceeding the 
Commission, on the basis of the injunctive decree and 
the consent of Kusmiersky, entered an order requiring 
Kusmiersky to comply with his undertaking not to 
become associated with a broker-dealer for two years 
except to the extent that he limits his activities to the 
offering of real estate and tax sheltered securities 
within the conditions and limitations contained in the 
undertakings in the civil action which are described 
above. 


Also growing out of the same set of facts, the Commis- 
sion in an administrative proceeding pursuant to 
Section 15(b) of the Exchange Act made findings that 
Baldwin and Fitzgerald violated the anti-fraud provi- 
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sions of the Federal securities laws and the registra- 
tion provisions of the Securities Act. Baldwin and 
Fitzgerald consented to the findings and order without 
admitting or denying the Commission’s allegations. 
The Commission in its order suspended Baldwin and 
Fitzgerald from being associated with any broker or 
dealer for 90 days and further provided that after the 
90 day period, they be barred from association with 
any broker-dealer unless they complied with certain 
restrictions on their activities in connection with the 
offer and sale of securities. The order also requires 
them to comply with their undertakings, among other 
things, to subordinate their rights to any debts owing 
them from, and their general and limited partnership 
interest in, IEC affiliated limited partnerships in the 
same manner as the defendants in the civil action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14041/October 7, 1977 


Administrative Proc. File No. 3-5299 
In the Matter of 


JOHN KUSMIERSKY 
101 Mexico Place 
Palos Verdes, California 


ORDER INSTITUTING PROCEEDINGS AND FIND- 
INGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


On October 7, 1977 the Commission filed a civil 
injunctive action against John Kusmiersky and several 
other defendants in the United States District Court 
for the Central District of California entitled Securities 
and Exchange Commission v. Income Equities Corpor- 
ation, et al. (C.D. Calif.).' The Commission’s com- 
plaint alleged various violations of the registration and 
anti-fraud provisions of the federal securities laws in 
connection with the offer and sale of real estate limited 
partnership interests solely for the purposes of settle- 
ment and without admitting or denying the allegations 
in the Complaint, Kusmiersky consented to the entry 
of a Final Judgment permanently enjoining him from 
violating Sections 5(a), 5(c), and 17(a) of the Securities 
Act of 1933, Section 10(b) of the Securities Exchange 
Act of 1934 and Rule 10b-5 thereunder. The Court 
entered the Final Judgment on October 7, 1977. 





"See SEC Litigation Release No. 8149. 
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In view of the permanent injunction and upon the re- 
commendation of .its staff, the Commission believes 
that it is appropriate to institute a public administra- 
tive proceeding against Kusmiersky pursuant to 
Section 15(b) of the Exchange Act. 


Simultaneously with the institution of this proceeding, 
Kusmiersky has submitted an offer of settlement. 
Under the terms of his offer, Kusmiersky, solely for 
the purpose of settling this proceeding, and without 
admitting or denying the allegations and findings con- 
tained herein. consents, based on the entry of the 
judgment of permanent injunction, to certain findings 
and to an order imposing remedial sanctions. 
Kusmiersky also consents to an order requiring his to 
comply with his undertaking not to become associated 
with any broker or dealer for a period of two years 
from the effective date of the Commission’s Order, 
except to the extent that he limits his activities solely 
to the offerings of real estate and tax shelter securities 
involving sales made to twenty-five (25) or less sophis- 
ticated investors of substantial means who are advised 
by an offeree representative and for whom the 
minimum investment per investor is $50,000. In this 
connection, Kusmiersky has also undertaken to adopt 
and implement certain procedures designed to prevent 
the occurrence of the conduct alleged in the Commis- 
sion’s Complaint. 


After due consideration, the Commission has 
determined that it is in the public interest to accept 
the offer of settlement. 


Accordingly, IT 1S ORDERED that a public adminis- 
trative proceeding pursuant to Section 15(b) of the 
Exchange Act be, and hereby is, instituted against 
Kusmiersky. 


The Commission finds that on October 7, 1977, the 
United States District Court for the Central District of 
California, upon the consent of Kusmiersky, entered a 
Final Judgment of Permanent Injunction and Other 
Relief permanently enjoining Kusmiersky from 
violating Sections 5(a), 5(c) and 17(a) of the Securities 
Act and Section 10(:b) of the Exchange Act and Rule 
10b-5 thereunder. 


IT IS FURTHER ORDERED that Kusmiersky comply 
with his undertaking in his offer of settlement. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14042/October 7, 1977 


Admin. Proc. File No. 3- 5299 
In the Matter of 


A. Bruce Rozet 
681 Brook Tree Road 
Santa Monica, California 


ORDER INSTITUTING PROCEEDINGS AND FINDINGS 
AND ORDER IMPOSING REMEDIAL SANCTIONS 


On October 7, 1977 the Commission filed a civil in- 
junctive action against A. Bruce Rozet and several 
other defendants in the United States District Court 
for the Central District of California entitled Securities 
and Exchange Commission v. Income Equities Cor- 
poration, et al. (C.D. Calif.)' The Commission’s com- 
plaint alleged various violations of the registration and 
anti-fraud provisions of the federal securities laws in 
connection with the offer and sale of real estate 
limited partnership interests. Without admitting or 
denying the allegations in the Complaint, Rozet 
consented to the entry of a Final Judgment per- 
manently enjoining him from violating the provisions 
of Sections 5(a), 5(c) and 17(a) of the Securities Act of 
1933, Sections 5(a), 5(c) and 17(a) of the Securities 
Act of 1933, Section 10(b) of the Securities Exchange 
Act of 1934 (“Exchange Act”) and Rule 10b-5 there- 
under. The Court entered the Final Judgment on 
October 7, 1977. 


In view of the permanent injunction and upon the rec- 
ommendation of its staff, the Commission believes 
that it is appropriate to institute a public adminis- 
trative proceeding against Rozet pursuant to Section 
15(b) of the Exchange Act. 


In connection therewith, Rozet has submitted an offer 
of settlement, whereby, without admitting or denying 
the Commission’s findings herein, he consents, based 
on the entry of the judgment of permanent injunction, 
to the institution of proceedings, certain findings, and 
an order imposing remedial sanctions. After due con- 
sideration, the Commission has determined to accept 
the offer of settlement. 


Accordingly, IT 1S ORDERED that a public adminis- 
trative proceeding pursuant to Section 15(b) of the Ex- 
change Act be, and hereby is, instituted against 
Rozet. 





"See SEC Litigation Release No. 8149. 
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The Commission finds that on October 7, 1977, the 
United States District Court for the Central District of 
California, upon the consent of Rozet, entered a Final 
Judgment of Permanent Injunction and Other Relief 
permanently enjoining Rozet from violating the 
provisions of Sections 5(a), 5(c) and 17(a) of the 
Securities Act of 1933 and Section 10(b) of the Ex- 
change Act and Rule 10b-5 thereunder. 


IT iS FURTHER ORDERED that Rozet is barred from 
associating with any broker or dealer,, provided that, 
this order shall not be construed to prevent Rozet 
from engaging in activities with respect to an issuer of 
real estate securities limited solely to the finding of, 
and negotiating for, the acquisition of properties for 
independent issuers and providing advisory consult- 
ing services to independent syndiciators subject to 
the limitations and conditions set forth in his consent 
to the aforementioned final Judgment. 


By the Commission 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14043/October 7, 1977 


Administrative Proceeding File No. 3-5299 
In the Matter of 


Frank Baldwin 
13900 Marquesas Way 
Marina Del Rey, California 


H. Scott Fitzgerald 
435 Plumosa Drive 
Pasadena, California 


ORDER INSTITUTING PROCEEDINGS AND FINDINGS 
AND ORDER IMPOSING REMEDIAL SANCTIONS 


The Commission deems it appropriate that public pro- 
ceedings be instituted with respect to Frank Baldwin 
and H. Scott Fitzgerald pursuant to Section 15(b) of 
the Securities Exchange Act of 1934 (“Exchange Act”) 
to determine whether they have willfully violated Sec- 
tions 5(a), 5(c) and 17(a) of the Securities Act and 
Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder in connection with the offer and sale of 
securities of real estate limited partnerships spon- 
sored, promoted and managed by Income Equities 
Corporation and its affiliates. 
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Simultaneously with the institution of these proceed- 
ings, Respondents Baldwin and Fitzgerald have sub- 
mitted offers of settlement. Under the terms of their 
offers, Respondents, solely for the purpose of seitling 
and terminating the matter and without admitting and 
denying the allegations and findings contained herein, 
consent to the Findings and Order of the Commission 
Imposing Remedial Sanctions set forth below. 


After due consideration of the offers of settlement, 
and upon the recommendation of its staff, the Com- 
mission has determined that it is in the public interest 
to accept such offers, and, accordingly, IT IS 
ORDERED that such proceedings be, and they hereby 
are, instituted. 


Findings 


On the basis of the order for proceedings, the record 
of the proceedings as to Baldwin and Fitzgerald and 
their offers of settlement, the Commission makes the 
following findings: 

(1) Registration Violations 

From late 1971 to late 1972 and from late 1974 to early 
1975, respondents directed and led the marketing of a 
series of offerings purportedly exempt from registra- 
tion requirements as private placements. However, 
these offerings were not entitled to such an 
exemption. Although Respondents claim they relied 
on the expertise of other members of the management 
team, they were or should have been aware that the 
offerings in those two time periods raised funds from 
unsophisticated investors without providing investors 
with (1) information necessary for them to make in- 
formed investment decisions or (2) access to such in- 
formation. Accordingly, the Commission finds that 
the respondents willfully violated Sections 5(a) and 
5(c) of the Securities Act. 


(2) 


Anti-Fraud Violations 


Respondents urged that an 8 percent per annum level 
of cash distributions to investors be maintained 
though the partnerships were not generating positive 
cash flow and not performing according to the expec- 
tations represented to investors. Respondents urged 
that such distributions be continued in order to 
maintain investor confidence and, subsequently, told 
investors that distributions originated from the 
“earnings” generated by the properties. In addition, 
Respondents, if they did not know, should have 
realized that the source of such cash distributions 
were the borrowings from other Income Equities part- 
nerships and that the attendant disclosure made to in- 
vestors was false or clearly inadequate. 






































Additionally, Income Equities improperly drew man- 
agement fees from the income-oriented partnerships 
in a manner clearly inconsistent with the language of 
the prospectus. (The prospectus indicated that the 
general partner would draw a management fee only if 
a certain return on investment was made by the 
limited partners.) 


Respondents, as marketing representatives for the 
Income Equities organization, were aware of this sub- 
ordination feature in the prospectus. However, they 
deny any involvement in the decision to improperly 
take such management fees. Although Respondents’ 
disavowal might be true, Respondents were in a 
position to know or should have realized that the 
actions the corporation was taking were improper. 
Also, Fitzgerald was responsible for offering materials 
used in connection with the sales of interests in 
certain limited partnership interests. which materials 
failed to disclose all of the compensation paid to 
broker-dealers who assisted in the sale. 


With respect to the other activities Income Equities 
and its principals were involved in, viz., false dis- 
closure in the offering circulars and compensation 
taken by Income Equities from such limited partner- 
ships, Respondents deny knowing of these activities 
although they were in a position to understand the 
nature of the corporation’s illegal activities. 


Accordingly, the Commission finds that the Respon- 
dents willfully violated Section 17(a) of the Securities 
Act and Section 10(b) of the Exchange Act and Rule 
10b-5 thereunder. 


Remedial Sanctions 


Respondents each have submitted an offer of settle- 
ment whereby they consented to the entry of an order 
imposing certain sanctions on them. Accordingly, IT 
1S ORDERED that 


(1) Respondents be and hereby are suspended from 
being associated with any broker or dealer for a period 
of ninety (90) days beginning from seven days after 
the entry of the Commission’s Order; 


(2) After the suspension period provided in para- 
graph (1), Respondent Baldwin shall be barred from 
being associated with any broker or dealer for a two 
(2) year period, except that he may become associated 
with a broker-dealer so long as: 


(a) Baldwin limits his activities to the offer and sale 
of real estate and tax shelter securities where the 
offering of such securities is made to twenty-five (25) 
or less sophisticated investors of substantial means 
for which the minimum amount per investor is 
$30,000; 


(b) Any broker or dealer with which Baldwin be- 
comes associated undertakes to and does employ 
counsel, who was not involved with any of the matters 
described in the Findings or in the Commission’s 
counsel, who was not involved with any of the matters 
described in the Findings or in the Commission’s 
Complaint in SEC v. Income Equities Corporation, et 
al., to assure that adequate and appropriate dis- 
closure is made to investors in connection with the 
offer and sale of real estate and tax shelter securities; 


(c) Such broker or dealer also (i) undertakes that, if 
at any time the services of such counsel are termi- 
nated, it will file a report with the Commission setting 
forth the reasons for such termination, and (ii) waives 
any attorney-client privilege between such broker or 
dealer and such counsel as to any information or 
communication concerning the reasons for termina- 
tion; and 


(d) Such broker or dealer further undertakes that, if 
such counsel resigns, is dismissed, or is unable to 
perform his designated duties and responsibilities, to 
appoint a successor or successors to perform the 
same function during the entire two (2) year period 
described herein; 


(3) After the suspension period provided in para- 
graph (1), Respondent Fitzgerald shall be barred from 
being associated with any broker or dealer for 2 two 
(2) year period, except that he may become associated 
with a broker or dealer so long as: 


(a) Fitzgerald does not engage in the retail offer or 
sale of securities to customers but limits his activities 
to offering and selling securities to brokers and 
dealers and to interesting brokers and dealers in 
selling securities; and 


(b) Any broker or dealer with which Fitzgerald be- 
comes associated undertakes to and does employ 
counsel, who was not involved with any of the matters 
described in the Findings or in the Commission’s 
Complaint in SEC v. Income Equities Corporation, et 
al., to assure that adequate and appropriate dis- 
closure is made to investors in connection with the 
offer and sale of securities; 


(c) Such broker or dealer also (i) undertakes that, if 
at any time the services of such counsel are 
terminated, it will file a report with the Commission 
setting forth th reasons for such termination, and (ii) 
waives any attorney-client privilege between such 
broker or dealer and such counsel as to any informa- 
tion or communication concerning the reasons for 
termination; and 


(d) Such broker or dealer further undertakes that, if 
such counsel resigns, is dismissed, or is unable to 
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perform his designated duties and responsibilities, to 
appoint a successor or successors to perform the 
same function during the entire two (2) year period 
described herein; 


(4) Within six months from the date of suspension 
described in subparagraph (1) above, Respondents 
will complete one hundred (100) hours of educational 
study and training relating to the responsibility of 
underwriters, brokers or dealers in securities offer- 
ings; 


(5) With respect to each of the limited partnerships 
for which Income Equities Corporation or any of its 
affiliates acts or acted as a general partner or manage- 
ment company, each Respondent shall, within ninety 
(90) days after the entry of the Commission’s Order, 
cause his interest as a general and limited partner in 
each such partnership to be converted to a subordina- 
ted limited partnership interest which shall provide 
that Respondents shall not be entitled to receive any 
cash distributions in respect of his subordinated 
limited partnership interest until all limited partners 
thereof have received cash distributions equal to 100 
percent of their respective cash investments plus a 
cumulative return thereon of 10 percent per annum 
from the date of such investments, provided that any 
cash distributions in respect of their interests in such 
partnerships from the date of their offer of settlement 
to the ninetieth (90th) day after the entry of the Com- 
mission’s Order shall be deemed to be distributions in 
respect of their subordinated limited partnership 
interests and subject to the same terms; 


(6) Effective upon the date of the Commission’s 
Order, Respondents shall each subordinate his re- 
spective rights to and interests in any debts owing to 
him from each of the limited partnerships described in 
paragraph (5) above to the receipt by the limited part- 
ners of each such partnership of cash distributions 
equal to 100 percent of their respective cash invest- 
ments plus a cumulative return thereon of 10 percent 
per annum from the date of such investments; 


(7) Respondents will file affidavits with the Com- 
mission at the end of the ninety (90) day and two (2) 
year periods in paragraphs (1), (2) and (3) and upon 
completion of the requirements of paragraph (4) 
attesting that each has abided by the applicable terms 
of the Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





314/SEC DOCKET 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14044/October 12, 1977 


In the Matter of 


Pacific Stock Exchange, Inc. 
618 South Spring Street 
Los Angeles, California 90014 


(SR-PSE-77-21) 
ORDER APPROVING PROPOSED RULE CHANGE 


On August 15, 1977, the Pacific Stock Exchange, Inc. 
(“PSE”) filed with the Commission, pursuant to 
Section 19(b) of the Securities Exchange Act of 1934 
(the “Act”), as amended by the Securities Acts 
Amendments of 1975, and Rule 19b-4 thereunder, 
copies of a proposed rule change to amend Section 
8(b) of its Rule Il to change the execution procedure 
for dual issue odd-lot market orders from a two 
minute from receipt of order to next sale basis. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release (Secu- 
rities Exchange Act Release No. 13880, (August 19, 
1977)) and by publication in the Federal Register (42 
Fed. Reg. 44060 (September 1, 1977)). 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to na- 
tional securities exchanges, and in particular, the 
requirements of Section 6 and the rules and 
regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change filed 
with the Commission on August 15, 1977, be, and it 
hereby is, approved. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14045/October 12, 1977 


In the Matter of 




















Midwest Stock Exchange, Incorporated 
120 South LaSalle Street 
Chicago, Illinois 60603 


(SR-MSE-77-30) 


ORDER APPROVING PROPOSED RULE CHANGE 


On August 26, 1977, the Midwest Stock Exchange, In- 
corporated (“MSE”) filed with the Commission pur- 
suant to Section 19(b) of the Securities Exchange Act 
of 1934 (the “Act”), as amended by the Securities Acts 
Amendments of 1975, and Rule 19b-4 thereunder, 
copies of a proposed rule change. The proposed rule 
change adds Rule 35 to Aricle XX of the Exchange rules 
to provide for the semi-annual confirmation of open 
orders resting in the specialists’ books. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 13931, (Septem- 
ber 6, 1977)) and by publication in the Federal Register 
(42 Fed. Reg. 46440 (September 15, 1977)). 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges and in particular, the require- 
ments of Section 6 and the rules and regulations there- 
under. 


Further, the Commission finds good cause for approv- 
ing the proposed rule change prior to the thirtieth day 
after the date of publication of notice of filing thereof. 
The Commission finds approval at this time to be in the 
public interest and for the protection of investors 
because: (1) the MSE is seeking to utilize procedures 
used by other national securities exchanges in the con- 
firmation of open orders, and (2) the MSE seeks to in- 
stitute this new procedure before the next open order 
confirmation date. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change filed 
with the Commission on August 26, 1977, be, and it 
hereby is, approved. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14046/October 12, 1977 


Orders have been issued granting the application of the 
Pacific Stock Exchange to strike from listing and re- 
gistration the specified securities of the following 
company: Home Oil Company Limited; Class A 
Shares, Without Par Value and Class B Shares, 
Without Par Value. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14047/October 12, 1977 


In the Matter of 
THE MIDWEST CLEARING CORPORATION 


and 


THE MIDWEST SECURITIES TRUST COMPANY 
120 South LaSalle Street 
Chicago, Illinois 60603 


(SR-MCC-77-1/SR-MSTC-77-5) 


ORDER APPROVING RULE CHANGES SUBMITTED BY 
THE MIDWEST CLEARING CORPORATION AND THE 
MIDWEST SECURITIES TRUST COMPANY RELATING 
TO EXPEDITED SECURITIES DELIVERIES 


On May 13, 1977, the Midwest Clearing Corporation 
(“MCC”) and the Midwest Securities Trust Company 
(“MSTC”) submitted, pursuant to Rule 19b-4 under the 
Securities Exchange Act of 1934 (the “Act”), proposed 
rule changes which would establish, and set fees for, a 
Stock Today Program, which expedites certain 
securities deliveries.' 


In accordance with Section 19(b) of the Act and Rule 
19b-4 thereunder, notice of the proposed rule changes 
was published in the Federal Register (42 FR 32604, 
June 27, 1977), and the public was invited to comment 
thereon. Notice of the filing and an invitation for com- 
ments also appeared in Securities Exchange Act 
Release No. 34-13650, June 20, 1977. No letters of 
comment were received. 


In a letter dated October 6, 1977, which was in- 
corporated in the proposed rule changes and included 
in the public files MCC and MSTC made certain re- 
presentations in connection with the submission. 





‘Amendment No. 1 was filed on June 9, 1977. 
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The Commission has reviewed the proposed rule 
changes and finds that they are consistent with the re- 
quirements of the Act and the rules and regulations 
thereunder applicable to registered clearing agencies. 


IT iS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule changes 
contained in File Nos. SR-MCC-77-1/SR-MSTC-77-5 be 
and hereby are, approved. 


For the, by the Division of Market Regulation, pursuant 
to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14048/October 12, 1977 


in the Matter of 


Philadelphia Stock Exchange 
17th Street and Stock Exchange Place 
Philadelphia, Pennsylvania 19103 


(SR-PHLX 77-8) 


ORDER APPROVING PROPOSED RULE CHANGE 


On July 8, 1977, the Philadelphia Stock Exchange 
filed with the Commission, pursuant to Section 19(b) 
of the Securities Acts Amendments of 1975, and Rule 
19b-4 thereunder, copies of a proposed rule change to 
amend Rule 1025. The rule change expands the re- 
quirements for diligent supervision of all customer ac- 
counts by requiring supervision of a member organi- 
zation’s options activity by a Senior Registered 
Options Principal. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release (Secu- 
rities Exchange Act Release No. 34-13827 (August 4, 
1977)) and by publication in the Federal Register (42 
Fed. Reg. 40799 (August 11, 1977)). 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to na- 
tional securities exchanges, and in particular, the re- 
quirements of Section 6, as appropriate, and the rules 
and regulations thereunder. 
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IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission by the Division of Market Regula- 
tion, pursuant to deiegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14049/October 13, 1977 


Administrative Proceeding 
File No. 3-5301 


In the Matter of 


INTERNATIONAL TELEPHONE AND TELEGRAPH 
CORPORATION 


LAZARD FRERES & COMPANY 


ORDER INSTITUTING PROCEEDINGS PURSUANT TO 
SECTIONS 15(b)(4) AND 15(c)(4) OF THE SECURITIES 
EXCHANGE ACT OF 1934, AND FINDINGS AND 
ORDER OF THE COMMISSION 


The Commission deems it appropriate, following an 
investigation by its Division of Enforcement, that pro- 
ceedings be instituted with respect to Internationa! 
Telephone and Telegraph Corporation (“ITT”) pursuant 
to Section 15(c)(4) of the Securities Exchange Act of 
1934 (“Exchange Act”) and Lazard Freres & Company 
(“Lazard”) pursuant to Section 15(b)(4)(A) of the Ex- 
change Act to determine whether certain findings by 
ITT with the Commission failed to comply, in any 
material respect, with the provisions of Section 13 of 
the Exchange Act and Rules and Regulations pro- 
mulgated thereunder concerning the reporting of facts 
surrounding the disposition by ITT of a block of Hart- 
ford Fire Insurance Company (“HFI”) shares in order 
to obtain tax-deferred status of its proposed merger 
with HFI and involving the transfer of ITT Series N 
shares (exchanged for the block of HFI shares) to the 
sellers of two companies acquired by ITT. 


Simultaneously with the institution of these proceed- 
ings, ITT and Lazard have submitted Offers of Settle- 
ment, as reflected herein in the Order, for the purpose 
of disposing of the issues raised in these proceed- 
ings. Under the terms of these Offers of Settlement, 
ITT and Lazard, solely for the purpose of these 
proceedings, and on the basis that nothing contained 





























,>®e 


herein is an adjudication with respect to any matter 
referred to herein, consent to the issuance of the find- 
ings and Order of the Commission. 


The Commission has determined that it is appropriate 
and in the public interest to accept the Offers of 
Settlement of ITT and Lazard and accordingly is 
issuing this Order. 


ITT is a conglomerate Delaware corporation with its 
principal office and world headquarters at 320 Park 
Avenue, New York, New York. Securities of ITT are 
registered under Section 12(b) of the Exchange Act 
and are listed on the New York Stock Exchange and 
other registered national securities exchanges. 
Lazard is a partnership organized and existing under 
the laws of the State of New York and has its principal 
place of business at One Rockefeller Plaza, New York, 
New York. Lazard is a registered broker-dealer and 
investment adviser and a member of the New York and 
other national securities exchanges. Lazard is one of 
ITT’s principal investment bankers: 


In June 1970, ITT acquired virtually all the stock of 
HFI. The acquisition was accomplished through a 
claimed nontaxable exchange by HF! shareholders of 
their HFI shares for ITT Series N shares The acqui- 
sition was assisted by Lazard. 


ITT purchased 1,741,348 HFI shares during the period 
November 1968 through March 1969 at an average cost 
of $51 per share. The shares, however, soon became 
a serious problem. In order to obtain a ruling from the 
Internal Revenue Service that the then proposed 
merger transaction between ITT and HFI would be 
treated as a nontaxable reorganization within the 
meaning of Section 368(a)(1)(B) of the Internal 
Revenue Code of 1954, ITT was required to dispose of 
its HFl shares by unconditional sale to a third party 
prior to the HFI shareholders meeting that would con- 
sider approval of the proposed merger. A sale in the 
open market of the HFI shares was not considered 
practical by ITT management in view of the size of the 
block and the thinness of the market for HFI shares 





"The Commission in 1972 obtained consent injunc- 
tions from ITT and Lazard based on, inter alia, alleged 
violations (which were not admitted or denied by the 
defendants) of Section 5 of the Securities Act arising 
out of the disposition of the HFI shares and the 
disposition of certain of the ITT Series N shares. See 
Litigation Release No. 5431 (June 16, 1972). 


?The Internal Revenue Service issued to HF! a nontax- 
ability ruling in October 1969 after ITT submitted to 
the IRS a proposed agreement (which later went into 
effect) regarding disposition of the HFI block. 


and because the market price of these shares had 
fallen substantially below theat which ITT had paid for 
the shares originally. ITT, therefore, wanted to enter 
into an agreement on which the IRS would rule favor- 
ably and through which ITT could participate in a 
possible future rise in the price of the stock. Thus 
during the summer of 1969 ITT management requested 
Lazard to locate an institution that would help ITT 
realize its objectives. 


After concluding that a domestic entity was not avail- 
able to enter into an agreement that would accomplish 
the foregoing objectives, Felix Rohatyn, a partner of 
Lazard and a director of ITT active in ITT’s HFI ac- 
quisition effort, requested Andre Meyer, Senior 
Partner of Lazard, to suggest a foreign institution 
which could enter into an agreement that would ac- 
complish ITT’s objectives. Thereafter, Meyer asked 
Dr. Enrico Cuccia of Mediobanca di Credito Finanzi- 
ario S.p.A. (“Mediobanca”) whether Mediobanca 
would be interested in an agreement that would ac- 
complish such objectives* Discussions ensued re- 
garding a possible agreement between ITT and Medio- 
banca. 


An internal ITT memorandum dated September 2, 1969 
described the problems arising in the negotiations as 
follows: 


“. . . [I]t is clear from conversations with Mr. Cuccia, 
head of the Mediobanca, that he has no real desire to 
take any substantive ownership position: he looks on 
his role as essentially lending the Bank’s name as an 
apparent buyer without any risk. He was unwilling to 
take a ‘downside risk’ even if he were given a chance 
to participate in gain on the ‘upside’. 


“After explanations by us as to the legal requirements 
of the tax ruling for an unconditional sale and partic- 
ularly that the buyer should have some apparent attri- 
butes of ownership such as risk of loss and chance of 
gain, Mr. Cuccia [of Mediobanca] finally agreed to 
accept a minimum downside ‘risk’ of $7 per 
share—i.e., he would be obliged to pay at least $7 per 
share, even if he could not realize that amount on the 
resale of the shares. However, he indicated that he 
was accepting this risk only because his partner in the 





’Mediobanca is an Italian bank with offices in Milan, 
Italy. Principal stockholders of Mediobanca include 
three Italian banks, which are owned by the Italian 
government and together own 52 percent of Medio- 
banca’s capital stock. Lazard partners own in the ag- 
gregate less than % of 1% of the outstanding shares 
of Mediobanca. The consent injunction in the action 
described at n. 1 above extended to Mediobanca. 
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transaction, the Dreyfus [Les Fils Dreyfus] firm of 
Basle,* had expressed its willingness to agree to take 
the shares of his hands at $7 if necessary.”° 


Another internal ITT memorandum also dated Septem- 
ber 2, 1969 stated: 


“As a condition to issuing a favorable ruling on the 
HF! acquisition, Internal Revenue had_ informally 
advised both ITT and HFI that it will require ITT to 
dispose of the purchased HFI shares in an ‘uncondi- 
tional sale’ prior to the meeting of HFI shareholders. 
A ruling is expected on this by the second week of 
September. 


“Although it is unclear as to just what an ‘uncondi- 
tional sale’ is, IRS was not asked to clarify this point 
since it was felt that if they were now asked to do so, 
they would give a restrictive interpretation. 


“However, as a matter of general sales law, | feel that 
a sale which has an adjustable price feature can quali- 
fy as an ‘unconditional sale.’ The Uniform Commer- 
cial Code supports this position. Through such a 
sale, ITT could, by means of a variable price feature, 
share in profits and losses of the HFI shares it sells. 


“However, the Mediobanca proposed sale creates 
numerous problems. In effect, Mediobanca neither 
assumes, nor does it benefit in, any of the risks of 
ownership (except as to the $7.00 floor purchase price 
which was put in at our request and which, while un- 
realistically low, was all that Mediobanca would 
assume). Mediobanca’s interest in the transaction is 
essentially that of earning a commission; it does not 





‘Les Fils Dreyfus (“LFD”) is a private bank with of 
fices in Basel, Switzerland. Lazard owned 20 percent 
of LFD until 1953 when the New York Stock Exchange, 
in accordance with its then general policy, required 
divestiture of the interest. LFD has had a close rela- 
tionship with Lazard since that time and is Lazard’s 
largest brokerage customer. While not provided for in 
the written agreement between ITT and Mediobanca, a 
separate written agreement provided that Mediobanca 
would pay to LFD 10 percent of the proceeds realized 
by Mediobanca pursuant to its contract with ITT. 


*This memorandum and certain other memoranda 
were identified by ITT during the Commission’s first 
investigation, but were withheld by ITT from the Com- 
mission on grounds of attorney-client privilege. They 
were obtained by the Commission only after they were 
turned over to the IRS in 1974 and cited in the revo- 
cation of the IRS tax ruling on the HFI merger. See 
page 7, infra. 
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have, in my opinion, sufficient risks and benefits of 
ownership.” 


After several weeks of negotiations, ITT and Medio- 
banca entered into an agreement, which differed in 
some significant respects from the draft agreement 
discussed in the above internal ITT memoranda, but 
which retained riskless elements of the transaction for 
Mediobanca. The proposed agreement was submitted 
to the IRS, which issued a favorable nontaxability 
ruling thereon. Thereafter, the agreement, dated 
November 3, 1969, was signed by ITT and Mediobanca 
representatives in Basel, Switzerland in LFD’s offices. 


The agreement provided that if ITT so requested by 
June 30, 1970, Mediobanca would purchase the HF! 
shares and that the price ITT would receive, at Medio- 
banca’s election, would be one of the following three 
amounts: 


(i) A purchase price of $51 per share, or market 
price on the closing date, if higher; or 


(ii) | A purchase price to be determined on the basis 
of (a) the average fair market value of the HFI shares 
(as determined by Lazard) for the two-week period 
ending May 31, 1971, plus (b) the net amount of cash 
dividends received or receivable on such shares from 
the closing date to June 10, 1971; or 


(iii) | A purchase price equal to the net proceeds 
realized upon any resale by Mediobanca through 
Lazard of the shares prior to May 31, 1971, reduced by 
a profit to Mediobanca which varied with Medio- 
banca’s holding period, but increased by the net 
amount of cash dividend received or receivable by 
Mediobanca on any shares which were resold.® 


Under the terms of the third pricing alternative, which 
was the one utilized by Mediobanca when it disposed 
of the shares, the risk of market price fluctuation was 
with ITT. 


When the HFI block was transferred from ITT to 
Mediobanca, there was no exchange of money for 
stock between the two parties. The HFI shares were 
delivered in Basel by ITT to Lazard as custodian for 





®The agreement further provided that any shares re- 
ceived by Mediobanca in exchange for the HF! shares 
as a result of any merger or reorganization should be 
treated as the HFI shres for purposes of the agree- 
ment. 
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Mediobanca and Mediobanca established a restricted 
account in the name of ITT in which the $88.8 million 
purchase price was credited on Mediobanca’s books. 
ITT could not withdraw or otherwise dispose of these 
funds until June 10, 1971, or until the shares were 
disposed of by Mediobanca. In addition, under the 
ITT-Mediobanca agreement, the terms of which Lazard 
was aware, the net amount of all dividends paid on 
the HFi shares were paid to Lazard for Mediobanca 
and deposited at Lazard in a special account set up 
for this transaction and therefrom disbursed at various 
times to ITT in conjunction with the correlative sales 
as part of the selling price. In addition, Lazard held 
Mediobanca’s proxy and voted the shares for Medio- 
banca. 


The agreement provided that sales under the third 
pricing alternative be through Lazard and that if “the 
saleability or transferability of any of the Hartford 
shares is subject, in the opinion of Lazard Freres, to 
restriction ...by reason of temporary abnormal 
market conditions of a general nature, then, in any 
such case, each [holding] period and [sale] date pro- 
vided for in this Agreement . . . shall be extended by 
the number of calendar days, as determined by Lazard 
Freres, during which the Hartford shares are subject 
to such restriction.” 


Prior to entering into the agreement concerning the 
HFI shares, ITT paid Mediobanca a commitment fee of 
1.5 percent of the provisional sales price of $88.8 
million (computed at $51 per share), or $1,332,131, 
which, under terms of a separate agreement between 
Lazard and Mediobanca, was divided equally between 
the two firms,’ as was approximately $684,000 
realized by Mediobanca upon the disposition of the 
Series N shares as provided in the ITT-Mediobanca 
agreement.® Including a $1,000,000 fee for invest- 
ment banking services relating to the ITT-HFI merger, 
Lazard’s total receipts in connection with the ITT-HFI 
merger and the sale of ITT’s previously held shares of 
HF! were approximately $2 million. 


On November 10, 1969, the ITT-Mediobanca trans- 





7Between Mediobanca and Lazard there was a 
long-standing agreement providing for the division of 
commissions or profits on mutually referred business. 
Rohatyn testified that he told ITT’s Chairman, Harold 
Geneen, that Mediobanca and Lazard had a profit- 
sharing arrangement. Geneen testified that he could 
have been so advised, but did not recall any such con- 
versation. 


8As stated previously, 10 percent of the proceeds 
realized by Mediobanca was paid over the’LFD. 


action was ratified by the ITT board, with Rohatyn ab- 
staining. Also on November 10, the proposed merger 
between ITT and HFi was approved by the HFI 
shareholders. On December 13, 1969, however, the 
proposed merger was disapproved by the Connecticut 
Insurance Commissioner. Thereafter, the transaction 
was recast as an exchange offer of one share of ITT 
Series N preferred stock for each share of HFI 
common stock. After hearings, the Connecticut In- 
surance Commissioner approved the proposed ex- 
change offer on May 23, 1970. 


On May 26, 1970, ITT mailed its exchange offer to the 
HF! shareholders. More than 95% of the HFI shares, 
including the 1,741,348 shares held at Lazard for 
Mediobanca, were exchanged for ITT Series N shares 
pursuant to the exchange offer. As a result, Lazard 
held for Mediobanca’s account 1,741,348 ITT Series N 
shares in place of the 1,741,348 HFI shares. 


The IRS revoked its 1969 tax ruling on the HF! merger 
in 1974 on the asserted basis, among others, that 
certain facts had not been disclosed to the IRS by ITT 
in connection with the ruling application. Among the 
matters cited by the IRS in its revocation were the 
internal ITT memoranda (see pages 3-5 herein) that 
were identified but nor produced, on the ground of the 
attorney-client privilege, during the Commission’s 
original investigation that led to the Commission’s 
injunctive action against ITT and others. Litigation 
with the IRS in connection with the revocation is 
pending and ITT has guaranteed to reimburse former 
HFI stockholders for any aggregate tax liability, which 
ITT estimates to be up to $100 million, in the event tax 
liability is imposed. See, e.g., Pierson v. United 
States, Civ. No. 75-218 (D. Del.). 


Disposition of the Series N Shares by Mediobanca 


During the period November 1970 through May 197%, 
all of the Series N shares were disposed of by 
Mediobanca and the third pricing alternative was 
utilized by Mediobanca in each case. 


The first disposition was of a block of 800,000 Series 
N shares to the Dreyfus Fund (an American mutual 
fund unrelated to LFD) during November 1970 at $49 
per share. The market price for the Series N was then 
$55. The sale was effected directly, and not through 
Lazard as required under the third pricing alternative. 
Following advance confirmation from ITT that the 
transaction could, nevertheless, be treated under the 
third pricing alternative, the sale was consummated 
and the purchase price due ITT, as determined in 
accordance with the ITT-Mediobanca agreement, was 
delivered to ITT. 
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Two of such dispositions, involving a total of 500,000 
shares, were effected pursuant to two agreements 
dated December 15, 1970, one between Mediobanca 
and International Investment Associates (“IIA”),° a 
Luxembourg holding company controlled by Istituto 
Finanziario Industriale S.p.A. (“IFI”),'° and the other 
between Mediobanca and LFD. The agreement with 
LFD provided: 


“We [LFD] hereby agree to purchase and you [Medio- 
banca] agree to sell to us for cash an aggregate 
amount of 100,000 shares of $2.25 Preferred Stock, 
Series N of International Telephone and Telegraph 
Corporation at a price of $55.—per share, plus any 
applicable commissions or transfer taxes. 


“An appropriate adjustment .will be made in the 
number of shares and the price per share in the event 
of any stock split or stock dividend. The shares will 
be delivered to us at the closing in good and regular 
form. We confirm to. you that we will not sell or 
otherwise dispose of these shares prior to June 30, 
1971. 


“We agree to give you on or before May 1, 1971 at 
least 5 days’ written notice of the date, time and place 
of the closing of this sale. If you [Mediobanca] have 
not received such notice from'us on or before May 1, 
1971, you [Mediobanca] may terminate this agreement 
without any liability on the part of either of us. 


“If the foregoing accurately sets forth the understand- 
ing between us, please so indicate on the enclosed 





°1A’s president, Jean Guyot, is a partner of Lazard 
(Paris) and was a director of a French ITT subsidiary. 
He assisted in the mechanics of one tender offer 
made by ITT in Paris. IIA was liquidated in 1974. The 
agreement dated December 15, 1970 stated that “[IIA] 
agreee[s] to buy for [its] own account or for the 
account of third parties.” lA did not expect to 
acquire the Series N shares for its own account, and 
expected to, and ultimately did, act as a nominee for 
which service IIA received a fee of $20,000 from an 
unknown source. 


“Flisa publicly held Italian holding company that 
owns approximately 30 percent of the stock of Fiat 
and also owns interests in insurance, cement, pub- 
lishing, retailing, real estate and finance companies. 
A subsidiary of IFI, IFI International, has an office at 
375 Park Avenue, New York, New York. Giovanni 
Agnelli is Chairman of Fiat, Chairman and Managing 
Director of IFl and a director of Mediobanca. Agnelli 
family members own a majority of the shares of and 
control IFI. 
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signed copy of this letter in the space provided there- gm 
for and return it to us, whereupon we shall each use 
our best efforts to consummate the transaction 
described herein.” [brackets added] 


The agreement with IIA was similar to the agreement 
quoted above, but related to 400,000 Series N shares. 


The NYSE closing price of Series N shares on 
December 15, 1970, the date of both agreements, was 
$62 per share. 


As with the disposition of the Dreyfus Fund, Medio- 
banca sought, and ITT supplied, advance confirmation 
that these dispositions could be treated under the 
third pricing alternative, although not made through 
Lazard. 


LFD closed the purchase of the 100,000 shares on 
March 31, 1971 at $55 per share, two days after the 
closing of ITT’s acquisition of Eurofund," and the 
purchase of the 400,000 shares subject to the IIA 
agreement was closed by the sellers of Way Assauto 
on May 28, 1971 at $55 per share, the day after the 
closing of IT’s acquisition of Way Assauto.'2 The 
NYSE closing prices for SEries N_ shares on those 
dates were 73-12 and 78-2, respectively. 


The balance of the 1,741,348 Series N shares (i.e., 
441,348 shares) were disposed of by Mediobanca 
through Lazard. No advance confirmations by ITT of 
the applicability of the third pricing alternative were 
required or sought under the ITT-Mediobanca agree- 
ment. A block of 400,000 Series N shares was dis- 
posed of on January 28, 1971 on the NYSE at $68.50 
per share and the remaining 41,348 shares wer 
disposed of during the first week of May 1971, at 
prices averaging about $77 per share. The purchase 
prices due ITT, as determined in accordance with the 
ITT-Mediobanca agreement, were delivered to ITT 
immediately following consummation of each of these 
transactions. 


The Acquisition of Way Assauto 


On May 27, 1971, ITT closed the acquisiton of 
Fabbriche Riunite Way Assauto, S.p.A. (“Way Ass- 
auto”), an Italian auto parts manufacturer. The parties 
structured the acquisition as a $22 million cash-for- 
stock transaction. On the closing date of the Way 
Assauto acquisition the sellers of Way Assauto, using 





"See pp. 15-17 infra. q 


"See pp. 10-14 infra. 

















the cash obtained from the Way Assauto sale, 
completed the purchase of the 400,000 Series N 
shares subject to the Il[A-Mediobanca agreement dated 
December 15, 1970. The then market price of the 
shares was approximately $31 million. 


ITT first became interested in Way Assauto in 1969. 
IFl’s Chairman and Managing Director, Giovanni 
Agnelli, attended a meeting in the summer of 1969 
with Geneen of ITT and Rohatyn and Andre Meyer, 
Lazard partners, at which possible acquisition Andre 
ITT of Italian auto parts manufacturers was dis- 
cussed."? During October 1969, Meyer gave Rohatyn 
a letter from Leopoldo Furlotti, son of Gaetano 
Furlotti who was managing director of IFI, suggesting 
Way Assauto, whose principal customer was Fiat, as 
a possible acquisition candidate for ITT, and there- 
after the letter was transmitted to ITT. In the nego- 
tiations between officers and senior employees of ITT 
and representatives of the prospective sellers of Way 
Assauto, which began in earnest during the fall of 
1970, the prospective sellers of Way Assauto were re- 
presented by members of the Griffa family of Asti, 
Italy and by Gaetano Furlotti and his son, Leopoldo, 
who was also an employee of IFI. 


Angelli testified in the Commission’s investigation 
that he never held any direct or indirect interest in 
Way Assauto. However, ITT and Lazard were under 
the impression that Angelli interests owned shares of 
Way Assauto. The ITT vice president for acquisitions 
was told by IFI representatives that IFl owned 30 
percent of Way Assauto. At a meeting held at Asti, 
Italy on November 17, 1970, attended by the Griffa 
brothers, Leopoldo Furlotti of IFI, Alfonso Ferrero 
(IFl’s tax adviser) and. four representatives of ITT, 
ownership of Way Assauto was described as follows: 


Liechtenstein Anstalt of IFI 30% 
Three Griffa brothers and one sister 33% 

Finanziario Montferrato S.a.S. (Griffa 
family holding company) 37% 
100% 


On December 4, 1970, at an ITT acquisition review 
meeting in Brussels, it was determined to go ahead 
with the acquisition of Way Assauto. Notes of an ITT 
officer reflect the following comments by Geneen: 





“SDuring this period Andre Meyer was Senior Partner 
of Lazard. From 1968 to 1973 Meyer was a director of 
Fiat. 


“Agree to go ahead. Agnelli agrees to sell for $21.2 
million. Also to give a 3-year purchase contract. 
Have to pay cash. HSG [Geneen] wants to talk with 
Felix [Rohatyn] on Wednesday.” 

[brackets added] 


An ITT officer's contemporaneous note of a January 
12, 1971, telephone conversation reflected that 
Rohatyn then told him that Lazard would not seek a 
finder’s fee from ITT on the Way Assauto transaction, 
as Lazard would be getting a fee from Agnelli on Way 
Assauto. 


An agreement in principle was signed on December 
17, 1970, providing for the purchase of Way Assauto 
for $22 million in cash. The agreement in principle 
required a closing by April 30, 1971. The agreement 
was conditioned, among other things, on negotiation 
of a three-year supply agreement between Way 
Assauto and Fiat. Because Fiat was by far Way 
Assauto’s biggest customer, ITT would not have made 
the acquisition without Fiat’s agreement to continue 
buying shock absorbers from Way Assauto!* 


On December 15, 1970, IIA transmitted to Mediobanca 
the agreement to purchase 400,000 ITT Series N 
shares at $55 per share or a total price of $22 million, 
which was exactly the purchase price of Way Assauto. 
Mediobanca signed the agreement on December 21, 
1970 and copies were forwarded to Lazard and to 
Howard Aibel, senior vice president and general 





“Fiat agreed to this condition as confirmed by a 
letter from Fiat to ITT dated March 23, 1971, which 
Stated: 


“We are glad of the assurance we have received 
from you, in connection with your taking over a 
company which has been for a long time our prin- 
cipal supplier of Delco Remy shock absorbers, 
that you will use your best efforts to continue to 
meet our production requirements. Such assur- 
ance you have given us for a period of at least 
three years. 


“In turn, we wish to reciprocate your commit- 
ment. For those three years Fiat will therefore 
not change Way Assauto’s Delco Remy share of 
our shock absorber requirement, if Way Assauto 
continues to use at all times a group of produc- 
tion facilities capable of turning out, at the de- 
sired times and in the volumes sought, the quan- 
tities needed by us in terms of quality and at 
competitive prices.” 
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counsel of ITT. '5 


Certain matters arose such that a closing of the Way 
Assauto transaction by April 30 appeared impossible. 
The chief obstacles involved accounting matters and 
the inability to reach an agreement with RIV-SKF (a 
firm of which Agnelli was a director) regarding 
after-market distribution of Way Assauto products. In 
view of these difficulties, on April 2, 1971 Gaetano 
Furlotti sent a telex to Andre Meyer, reporting on the 
progress of the audit and stating: 


“|. | would therefore ask you to tell ITT that an 
extension of the letter of intent [on Way Assauto) 
is now inevitable, an extending letter could per- 
haps be signed by ITT and one of our men in New 
York sometime soon, L. Furlotti might be in New 
York April12...” 


Lazard forwarded Furlotti’s telex to ITT. On April 14, a 
1971 Leopoldo Furlotti wrote to ITT confirming a 
telephone conversation in which it was agreed to 
extend to May 31, 1971 the Way Assauto closing and 
stating that final arrangements for the closing would 
be made at a meeting in Furlotti’s office in Turin, Italy 
on April 26. 


On April 22, 1971, an extension was confirmed 
regarding the closing of the purchase of the 400,000 
Series N shares covered by the Mediobanca-llA 
agreement. On April 27, 1971, a day after the April 26 
meeting held in Italy to finalize arrangements for the 
Way Assauto closing, a letter from Mediobanca to ITT 
advised ITT that the expiration date of the IIA agree- 
ment was being extended from May 1, 1971 to May 25, 
1971. 


On April 26, Leopoldo Furlotti, Alfonso Ferrero, the 
Griffa brothers, and ITT representatives met to finalize 





‘Sin mid January 1971, an attorney employed as a 
Lazard associate was dispatched to Italy for the 
purpose of “assisting” Mediobanca. He testified that 
he remembered only that his instructions were to “be 
of assistance to Dr. Cuccia” and that his assistance 
may have involved drafting documents pertaining to 
the Mediobanca-llA agreement. The discussions also 
involved tax problems relating to the proposed Way 
Assauto acquisition. He testified that he had reported 
by telephone to Rohatyn and ITT’s vice president for 
acquisitions after a meeting, but he could not 
remember specifically what he had told them. Tele- 
phone logs indicate several other telephone calls to 
Rohatyn during the time the Lazard associate was in 
Italy but, when questioned in 1975 and 1976 during 
the Commission’s investigation, neither could re- 
member the conversations. 
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the Way Assauto closing arrangements. The Way 
Assauto closing was set for May 26, in Zurich and, ac- 
cording to an internal ITT memorandum, “probably 
afternoon because of need for N.Y. contact (Chase 
Manhattan, Lazard).” 


On May 26, 1971, the day preceding the Way Assauto 
closing in Zurich, ITT transferred $20,020,000 from its 
accounts at the Bankers Trust Company, New York 
City (“BTC New York”) to Bankers Trust Company, 
London (“BTC London”). On May 27, 1971, ITT repre- 
sentatives and representatives of the sellers of Way 
Assauto met in Zurich where they closed the sale. At 
the closing, ITT transmitted $20 million'® in purchase 
funds to the accounts of two Liechtenstein entities, 
$14 million to Quinedes Handels Anstalt, Schaan 
(“Quinedes”) and $6 million to Establishment Sal- 
gesch, Vaduz (“Salgesch”). Simultaneously, Quinedes 
and Salgesch transferred to ITT (in the same propor- 
tions that they had received the purchase funds of $20 
million, i.e., 70 percent and 30 percent respectively) 
40,000 shares of Way Assauto stock representing 100 
percent ownership of the company. Also on May 27, 
1971, at ITT’s directions, upon receipt of the shares, 
the Way Assauto closing agent, Credit Suisse, Zurich, 
issued certain disbursement instructions to BTC 
London on behalf of ITT. Upon receipt of these 
instructions, BTC London transferred $6,000,000 to 
the credit of Salgesch and $14,000,000 to the credit of 
Quinedes, in the accounts of these entities at Chase 
Manhattan Bank (“Chase”) in New York. 


The funds were immediately used to complete the 
purchase of the 400,000 Series N shares. On May 28, 
1971, $22 million’? was delivered by Chase to Lazard 
for Mediobanca’s account at Lazard. The shares were 
delivered from Mediobanca’s account at Lazard to the 
account of Credit Suisse at Chase. Chase was ad- 
vised that Mediobanca would telex instructions on 
disposition of the shares. Credit Suisse ultimately 
issued the instructions. (On May 28, 1971, Series N 
shares closed at $7812.) 


In effect, IIA was a nominee for Quinedes and Sal- 
gesch, which purchased the shares from Mediobanca 





‘SAlthough the parties had agreed upon a selling 
price of $22 million, ITT decided to have the sellers 
withdraw $2 million from Way Assauto, thus reducing 
the balance of the purchase price payable by ITT to 
$20 million. 


"Credit Suisse provided the Way Assauto sellers a 
short-term loan of the additional $2 million needed to 
supplement the $20 million received from ITT for the 
Way Assauto sale. The $20,000 balance at BTC 
London was returned to ITT during June 1971. 

















at $55 per share. During 1975 in connection with the 
Commission’s investigation, giorgio Griffa informed 
ITT counsel that Salgesch and Quinedes were acting 
as nominees for the sellers of Way Assauto, who were 
also the buyers of the 400,000 Series N shares; that 
the attention of the Way Assauto principals to the 
potential purchase of the Sries N shares had been 
drawn by Mr. Gaetano Furlotti, who was assisting 
them in selling their Company; and that the purchase 
was not discussed by the Griffas with anyone from 
ITT or Lazard. '® 


Rohatyn, Meyer, Geneen and others at ITT and Lazard 
who testified in the Commission’s investigation have 
stated that they had no contemporaneous knowledge 
of any relationship between the 400,000 share 
transaction and the acquisition of Way Assauto. 


Charles Engelhard and the Eurofund Acquisition 


Eurofund International, Inc. (“Eurofund”) was a 
registered closed-end investment company whose 
shares were traded on the New York Stock Exchange. 
A 28 percent controlling block of Eurofund was held 
by Far Hills Securities Company (‘Far Hills”). Far 
Hills, a partnership, was formed on December 26, 
1969 by Charles Engelhard, the general partner, and 
Lazard, the limited and only other partner.'® Eurofund 
was brought to the attention of Geneen in late 1970 by 
Rohatyn, who suggested it as a possible acquisition. 
Because Eurofund’s portfolio consisted exclusively of 
foreign securities, Rohatyn suggested, and OFDI later 
agreed,?° that its portfolio could be turned over by 





'8The Griffas declined to testify in the Commission’s 
investigation. 


'°Far Hills was formed to manage Engelhard’s Euro 
fund investment with a view toward eventually find- 
ing a buyer for the shares. Engelhard was a director 
of Eurofund and, prior to the formation of Far Hils, 
had been principal stockholder of Engelhard Minerals 
& Chemicals Corp., a client of Lazard. 


2°The Office of Foreign Direct Investments (“OFDI”) 
was established to implement Executive Order 11387 
issued on January 1, 1968. The Executive Order 
established the Foreign Direct Investment Program to 
limit the substantial flow of funds overseas, a 
condition that had created an unfavorable effect on 
the U.S. balance of payments position. OFDI institu- 
ted mandatory controls over U.S. investors, both indi- 
viduals and businesses, limiting the amount of U.S. 
funds that investors could invest overseas and the 
amount of earnings that their foreign affiliates could 
reinvest. 


_On March 2, 1971, Engelhard died. 


sale of existing investments, with the proceeds 
invested abroad by ITT without being charged against 
ITT’s annual “allowable” foreign investments. This 
proposal was appealing to Geneen and negotiations 


regarding the possible acquisition of Eurofund quickly 
got under way. 


The partnership was capitalized by Engelhard’s 
450,000 Eurofund shares (with a value of $7,138,125) 
and Lazard’s contribution of $450,000, which was 
used to acquire an additional 20,000 shares of Euro- 
fund shortly after the partnership was formed. The 
partnership agreement provided that all distributions 
would be made to Engelhard until he had received 
$6,588,125, which would leave his remaining capital 
contribution at $550,000. Distributions, if any, there- 
after were to be 55% to Engelhard and 45% to Lazard. 


A preliminary agreement between ITT and Eurofund 
was signed on December 29, 1970. This agreement 
called for the acquisition by ITT of Eurofund through a 
merger of Eurofund with a new ITT subsidiary, with 
the exchange by Eurofund shareholders of Eurofund 
stock for an amount of ITT common stock represent- 
ing a 10 percent premium over net asset value of the 
Eurofund shares. According to the agreement in 
principle, the acquisition was to be closed on or 
before March 31, 1971. Rohatyn advised ITT that 
Lazard would not seek a fee with respect to the Euro- 
fund merger because Lazard had an interest in 
Eurofund through its interest in Far Hills. Rohatyn 
abstained from voting as an ITT director on the Euro- 
fund-ITT merger agreement. 


While the negotiations were under way, a transaction 
involving Series N shares was entered into between 
LFD and Engelhard. By letter dated December 15, 
1970 from LFD to Engelhard, OFD entered into an 
agreement with Engelhard for the purchase by 
Engelhard from LFD of 30,000 Series N shares at $55 
per share on or before May 1, 1971. The Series N 
shares subject to the agreement between LFD and 
Engelhard were, in turn, subject to the agreement 
between Mediobanca and LFD providing for the 
purchase of 100,000 Series N shares at $55 per share 
on or before May 1, 1971. The LFD-Mediobanca 
agreement (see supra), a copy of which was for- 
warded to Lazard and to Aibel at ITT, and the Engel- 
hard-LFD agreement were worded almost identically. 


Approximately 
two: weeks later, but before the Eurofund merger 
closed, executors of the Engelhard Estate visited 
Meyer to discuss liquidating investments held by the 
Estate. Meyer (who testified he had been previously 
advised by Engelhard of Engelhard’s purchase of ITT 
Series N shares) noticed the absence of the Series N 
shares in the list of the Estate’s holdings and 
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mentioned this to the Estate’s executors. Alerted by 
Meyer’s comment, the executors located Engelhard’s 
copy of the 30,000 share agreement. 


The Engelhard agreement, like the LFD and IIA 
agreements, provided that the Series N shares could 
not be sold or otherwise disposed of prior to June 30, 
1971. This restriction presented a problem because 
the executors wished to liquidate all investments of 
the Estate at the earliest possible time. The executors 
approached Meyer with their problem, and, at their re- 
quest, Meyer thereafter contacted LFD. On March 31, 
1971, two days after ITT acquired Eurofund, LFD com- 
pleted the purchase of 100,000 shares from Medio- 
banca. Also, on March 31, 1971, Engelihard’s 
executors completed the purchase of 30,000 of such 
100,000 shares from LFD.”' They sold the 30,000 
shares back to LFD at $72 per share on April 19, 1971. 
These transactions netted the Engelhard Estate a 
profit of approximately $500,000. 


The merger also resulted in a substantial profit to the 
partners of the Far Hills partnership. Upon liquidation 
of the partnership, the Lazard partners, other than 
Rohatyn (who had excluded himself from any interest 
in the partnership when negotiations for the acquisi- 
tion of Eurofund by ITT began), received distributions 
worth approximately $1,680,000 or a profit of over $1.2 
million on a $450,000 investment. 


All persons at ITT and Lazard who testified in the in- 
vestigation have stated that they had no knowledge of 
the proposed LFD-Engelhard agreement before it was 
entered into and that they had no contemporaneous 
knowledge of any relationship between the Eurofund 
acquisition and the Mediobanca-LFD and LFD-Engel- 
hard agreements. 


Lazard Fees and Profits 


As noted earlier, ITT paid Lazard a fee of $1 million for 
services relating to the ITT-HFI acquisition. In addi- 
tion, under the profit-sharing agreement between 
Lazard and Mediobanca, Lazard received from Medio- 
banca 50 percent of the proceeds .realized by 
Mediobanca in connection with the ITT-Mediobanca 





21LED has declined, on the advice of Swiss counsel, 
to identify the client or clients for whom it purchased 
the remaining 70,000 shares on the ground that to do 
so would violate Swiss secrecy laws. 
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agreement.?2 


For its services relating to the Way Assauto ac- 
quisition, Lazard received in July 1971 $150,000 from 
Quinedes, one of the Liechtenstein anstalts involved 
in the Way Assauto closing, for introducing Way 
Assauto to ITT. 


In June 1971, Lazard also received the sum of 
$520,000 from LFD, which, according to the telex 
transmitting instructions for the payment, was for 
“settlement of fee - Agnelli.” The telex, which was 
sent by LFD, instructed Lazard to debit the LFD ac- 
count at Lazard for the total amount of the fee. The 
entry in Lazard’s miscellaneous income ledger per- 
taining to the $520,000 refers to the fee as “Settlement 
of Fee—re Agnelli Matter.” 25 





22Lazard also originally received half of a payment to 
Mediobanca by ITT of $204,000 in July 1971. The 
statement from Mediobanca to ITT relating to this 
payment identified this charge as selling expenses in 
connection with Series N sales by Mediobanca. ITT 
paid this sum.on the basis of such billing statement 
and confirmation from Lazard that these selling 
expenses had not been deducted in computing the 
purchase price. A Lazard partner testified that he 
stated to ITT that Mediobanca was an “honorable 
institution” and that it “[m]ust have incurred those ex- 
penses.” The payment is the same amount that 
Mediobanca received under the terms of the ITT- 
Mediobanca contract (51 cents per share for shares 
held beyond December 31, 1970) for continuing to 
hold the 400,000 Series N shares after December 31, 
1970. An additional $155,000 for selling expenses was 
paid in August 1971. Lazard also received half of this 
payment. In April 1974 after the IRS and the Commis- 
sion had raised questions concerning these pay- 
ments, and on Mediobanca’s statement to Lazard that 
these payments to Lazard had been made in error, 
Lazard returned to Mediobanca the amounts received. 


23When Agnelli was questioned by the staff about 
this fee, he replied that he was unaware that such a 
fee had been paid and that he had never heard of LFD 
before. Subsequently, Agnelli stated that the fee re~ 
lated to advice given by Lazard over a long period of 
time. Meyer testified that the fee was paid after dis- 
cussions between him and Agnelli’s representative, 
Gaetano Furlotti, and that it was for various advisory 
services for which no bills had been submitted (listed 
in a schedule prepared for and submitted to the 
Commission) rendered to “Mr. Agnelli and persons 
and firms associated with him” during the 1960’s, but 
that it was not related to the Way Assauto acquisition; 
he testified he did not know why LFD had paid the fee 
on behalf of the Agnelli interests. 














)) 





Of the 400,000 shares sold to Quinedes and Salgesch, 
11,429 were delivered to LFD’s account at Chase. Of 
such shares, 70 percent or 8,000 shares were delivered 
to LFD’s accounts at Lazard (6400 shares) and another 
broker, H. Hentz & Co. (1600 shares), and 30 percent 
or 3,429 shares wree delivered to Swiss American 
Corp., the same 70 percent/30 percent ratio of owner- 
ship of Way Assauto. LFD commenced selling its 
SEries N shares through Lazard on June 1, 1971 and 
completed the sale of 6700 shares (6400 shares at 
Lazard plus 300 of the shares at H. Hentz & Co.) on 
June 14, 1971. The total proceeds of the 6700 Series 
N shares sold for LFD, amounting to $528,717, were 
credited to LFD’s account at Lazard. The day on which 
the sales of the 6700 shares were completed, June 14, 
1971, was the same day on which LFD instructed 
Lazard to charge LFD’s account $520,000 “in settle- 
ment of fee - Agnelli.” In effect, $520,000 of the 
$528,717 realized from the liquidation of LFD’s 6700 
Series N shares was paid to Lazard in satisfaction of 
the $520,000 fee. 


Lazard received no fee for arranging the Eurofund 
transaction because it was a principal. As noted 
above, its partners, other than Rohatyn, realized a 
profit of $1.2 million on Lazard’s investment in Far 
Hills. In addition, Lazard received a fee of $250,000 
from ITT for advice and assistance in respect of the 
investment and reinvestment of securities and cash of 
Eurofund after its acquisition by ITT, which was 
aggregated in ITT’s fees paid to Lazard. 


The Division of Enforcement has conducted an 
extensive investigation into the facts and circum- 
stances surrounding the transactions described above 
and has reported to the Commission its conclusions 
and evaluations, which are set forth below. 


ITT’s annual report for 1969 stated that ITT had ob- 
tained a favorable tax ruling from the IRS in connec- 
tion with the proposed HFI acquisition and described 
the purported sale of the HFI block. The ITT offering 
circular used in connection with the HFI exchange 
offer, which was filed with the Commission as part of 
a report on Form 8-K for May, 1970, stated that “[i]n 
connection with the Exchange Offer, ITT represents 
that it does not now hold any Hartford Common Stock 
...” ITT’s annual report and offering circular omitted 
to disclose material facts concerning the disposition 
of the HFI block and the extent to which ITT 
continued to exercise control over the block, did not 
fully and accurately describe the circumstances under 
which the tax ruling was rendered and omitted to state 
the attendant tax risks to HFI shareholders in the pro- 
posed acquisition. Moreover, it is concluded that 
neither of the two of the three alternatives in the ITT 
Mediobanca contract (see pages 5-6 supra) that would 
have required that Mediobanca purchase the HF! block 


outright was considered by Mediobanca; each was 
inserted in the contract by ITT to enable ITT to obtain 
the nontaxability ruling from the IRS. This was not 
disclosed in ITT’s annual report and offering circular. 
Under the terms of the third alternative, which was the 
operative provision, the risk as to the amount to be 
received upon ultimate disposition of the shares by 
Mediobanca was retained by ITT. 


ITT’s reports and filings for the years 1970 through 
1976 have continued to omit to disclose the facts 
concerning both the initial disposition of the HFI 
block and the ultimate disposition of the block, 
including the use of certain of the shares of the block 
in the Way Assauto and Eurofund acquisitions and 
Agnelli’s role and direct or indirect financial interest in 
the Way Assauto acquisition. Rather than being 
disposed of in unconditional sales, the 400,000 Series 
N shares were used by ITT to acquire Way Assauto nd 
30,000 of the 100,000 shares subject to the LFD 
agreement were used in connection with ITT’s acquisi- 
tion of Eurofund. 


All persons at ITT and Lazard who testified in the 
investigation have stated that they had no contempo- 
raneous knowledge of any relationship betwen the 
400,000 Series N share transaction and the acquisition 
of Way Assauto. However, the timing of the 400,000 
Series N share transaction so as to coincide with the 
acquisition of Way Assauto, the “need for N.Y. 
contact” with Lazard and Chase at the Way Assauto 
closing,2* the virtually simultaneous postponement 
of these transactions, the matching of the total 
amounts involved in each transaction, the ambiguous 
open-ended nature of the agreements, the willingness 
of the sellers of Way Assauto to invest the entire 
proceeds of the sale in ITT Series N stock, and the 
use of some of the 400,000 Series N shares to 
generate fees for Lazard’s services in the acquisition, 
among many other facts, indicate that the Series N 
shares were used to acquire Way Assauto as an un- 
disclosed stock-for-stock acquisition. 2° 





*4Had the Way Assauto closing been unrelated to 
transactions involving transfer of Series N shares, 
there would have been no need for Chase or Lazard to 
be available during the closing. These entities were, 
however, involved in the purchase by Quinedes and 
Salgesch of 400,000 Series N shares (see pp. 13-14, 
supra). 


5in early 1974 ITT’s former chief financial officer re- 
lated to his attorney his surmise that the Way Assauto 
and Series N transactions were related. The attorney 
related this information to counsel to the ITT board of 


—Footnote continued on next page 
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While again all persons at ITT and Lazard who 
testified in the investigation denied contemporaneous 
knowledge of a connection between the Eurofund 
acquisition and the LFD-Engelhard transaction, it is 
also believed that following the same pattern as in the 
Way Assauto transaction, the 30,000 ITT Series N 
shares were used in connection with the Eurofund 
acquisition to confer a valuable benefit upon Engel- 
hard, a controlling shareholder of Eurofund.?® 


The llA, LFD and Engelhard Series N shares agree- 
ments may be viewed as options rather than as 
contracts of sale with no actual risks or obligations 
incurred by the recipients but with substantial poten- 
tial benefits to such recipients.2”? The effect of ITT’s 





directors who conducted an investigation. An oral re- 
port was made to the executive committee of the ITT 
board at its June 1974 meeting in which counsel 
indicated to the members it was very likely that there 
was a connection between the transactions but that 
he had not found any evidence that any ITT executive 
had prior knowledge of a connection. The matter was 
then dropped. 


?6These matters involving the Eurofund acquisition 
also raise questions under Sections 17(d) and 17(e) of 
the Investment Company Act and Rule 17d-1 there- 
under. 


27The agreements resembled options in the following 
respects. First, performance was conditioned upon 
the “buyer’s” giving five days notice of the date, time 
and place of the closing of the “sale”. The 
agreements provided that if such notice was not given 
on or before May 1, 1971, “[Mediobanca] may 
terminate this agreement without any liability on the 
part of either of us.” The agreements are silent as to 
any other consequences that would result from failure 
of the “buyers” to give notice. Second, the tentative 
nature of the concluding clause of the agreement 
wherein the parties agreed that “we shal! each use our 
best efforts to consummate the transactions de- 
scribed herein,” is suggestive of an option rather than 
an unconditional sale. Finally, the ITT treasurer’s de- 
partment and even the ten chief financial officer of ITT 
did not know of the so-called “sales” until the shares 
had actually been “taken down” by exercising the 
“options”. In financial records prepared by the trea- 
surer’s department in March 1971, to project cash 
flow, the shares were valued at near market price, not 
the option price of $55.00 per share. If these had been 
actual contracts of sale, their existence would likely 
have been known by the treasurer’s department soon 
after they had been entered into and the ITT financial 
records would have reflected the so-called contract 
price of $55.00 per share and not the current market 
price. 
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approval for Mediobanca to enter into the IIA and LFD 
agreements was to drastically limit the proceeds ITT 
eventually received in connection with the resale of 
these 500,000 Series N shares, since the ultimate 
purchasers of the shares profited by at least $10 
million on their resales, profits that otherwise might 
have accrued to ITT had the Way Assauto acquisition 


been a valid cash-for-stock transaction as ITT 
claimed. 


IIA, the IFl-controlled holding company, entered into 
the 400,000 share agreement as the nominee of 
Quinedes and Salgesch, the two Liechtenstein entities 
controlled by the sellers of Way Assauto, the Agnelli 
interests and the Griffa family.2® The use of IIA as a 
nominee had the effect of concealing the relationship 
between the acquisition of Way Assauto and the 
disposition of the 400,000 Series N shares and, con- 
sequently, the extent to which ITT continued to exer- 
cise control over the shares. 


Likewise, the use of LFD as an intermediary in the 
Engelhard agreement for 30,000 Series N shares had 
the effect of concealing the connection between the 
acquisition of Eurofund and the disposition of the 
30,000 shares to Engelhard. This, in turn, had the ef- 
fect of concealing the extent to which ITT continued 
to exercise control over the shares held by Medio- 
banca. 


Certain fees and other payments or profits received by 
Lazard from various participants in the Eurofund and 
Way Assauto acquisitions offer further evidence of a 
connection between these transactions and the Series 
N transfers to Engelhard and to Quinedes and 
Salgesch. In addition to fees of approximately $2 
million received in connection with the ITT-Medio- 
banca transaction and the HFI merger,?° Lazard re- 











28 Agnelli testified that he never held any direct or 
indirect interest in Way Assauto. It is concluded from 
the evidence that AGenlli, either directly or through 
Agnelli-controlled entities, had a 30 percent owner- 
ship interst in Way Assauto. Agnelli’s ownership 
interest in Way Assauto is significant because ITT had 
conditioned its purchase of Way Assauto on the 
negotiation of a three year supply contract between 
Way Assauto and Way Assauto’s biggest customer, 
Fiat, a public company controlled by Agnelli. The 
sellers of Way Assauto, who included Agnelli 
interests, thus benefited from the Fiat-Way Assauto 
supply contract. 


29in july 1971, ITT made a payment to Mediobanca of 
$204,000. The statement from Mediobanca to ITT re- 
lating to this payment identified this charge as 
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ceived fees of at least $670,000 in connection with the 
Way Assauto acquisition and/or transfers of Series N 
shares and profits of over $1.2 million in the Eurofund 
acquisition, which were not disclosed in ITT’s reports 
filed contemporaneously with the Commission. 


The $670,000 was made up of two separate fees, one 
of $150,000 from Quinedes, the Griffa family Liechten- 
stein anstalt, and $520,000 from LFD on behalf of 
Agnelli. Lazard acknowledges that the $150,000 pay- 
ment was paid for “services in introducing the Way 
Assauto transaction to ITT.” 





“selling expenses” in connection with Series N 
“sales” by Mediobanca. It is believed that this charge 
was not for selling expenses but rather was an 
additional fee charged by Mediocanca for its exten- 
sion of the IIA option agreement past its original May 
1, 1971 expiration date so that the option could be 
exercised simultaneously with the closing of the Way 
Assauto acquisition. The following facts support this 
conclusion: 


(1) ITT paid this sum on the basis of an unitem- 
ized billing statement and on vague assurances by 
Lazard that the selling expenses were not netted 
in the proceeds and that the bill was appropriate; 


(2) The $204,000 payment is exactly the same 
amount that Mediobanca was entitled to and did 
receive under the terms of the ITT-Mediobanca 
contract (51 cents per share for shares held be 
yond December 31, 1970) for continuing to hold 
the 400,000 Series N shares after December 31, 


(3) Lazard received one-half of this payment, as 
it had for all other “fees” pursuant to its agree- 
ment with Mediobanca, not disclosed in ITT’s re- 
ports filed contemporaneously with the Commis- 
sion; if this payment had been for “expenses”, 
it would not have been shared with Lazard. In 
April 1974, after the IRS revocation and the re- 
sumption of the Commission investigation, Lazard 
returned its share of the fee to Mediobanca, 
ostensibly because Mediobanca had discovered 
that the payment should never have been shared 
with Lazard; and 


(4) The bill was rendered close on the heels 
of the Way Assauto acquisition. 


An additonal $155,000 fee for purported “selling ex- 
penses” was paid on the basis of’ similarly vague ex- 


planations. Lazard shared half of each of these fess. 


Lazard returned the fees to Mediobanca after the IRS 
and the Commission raised questions about them. 


Lazard received in June 1971 the aforesaid sum of 
$520,000 from LFD, which, according to the telex 
transmitting instructions for the payment, was for 
“settlement of fee - Agnelli.” The entry in Lazard’s 
miscellaneous income ledger pertaining to the $520, 
000 refers to the fee as “Settlement of Fee - re Agnelli 
Matter.” From the reference to “Agnelli Matter” in the 
ledger entry, from the advice to ITT in January 1971 
that Agnelli would be paying Lazard the fee on Way 
Assauto, see p. 11 supra, and from the timing of this 
payment (less than three weeks after the Way Assauto 
Closing), it is believed that the $520,000 was paid to 
Lazard for its services in arranging the Way Assauto 
transaction and/or to compensate Lazard for its role 
in the disposition by Mediobanca of Series N shares2° 


This receives further support in light of the fact that 
certain of the Series N shares that were covered by the 
iA agreement and transferred in connection with the 
acquisition of Way Assauto were liquidated and the 
proceeds therefrom used to pay the fee in the manner 
described at page 18 supra. 


Lazard realized a profit of over $1.2 million on its 
$450,000 investment in Far Hills as well as a fee of 
$250,000 from ITT for “advice and assistance” 
concerning the investment and reinvestment of 
securities and cash of Eurofund after its acquisition 
by ITT. 


While ITT disclosed in its annual report for 1970 that it 
had paid Lazard $1,660,228 in connection with under- 
writing, acquisition and other services, it did not dis- 
close Lazard’s agreement with Mediobanca pursuant 
to which Lazard was to receive additional fees in con- 
nection with the disposition of the HFI block. ITT 
stated in its 1971 annual report that ITT paid Lazard 
$1,091,938 in fees. Such statement was deficient in 
that such amount did not include the payment of 
$1,187,500 by ITT to Mediobanca under the above- 
described agreement. Subsequently, these fees were 
disclosed in ITT’s reports, but not until shortly before 
the Commission’s initial investigation was concluded. 
ITT’s annual report for 1972 stated that in 1971 Lazard 
“received in connection with transactions involving 
ITT and its subsidiaries” $2,279,547, but did not dis- 
close that such amount had been understated in ITT’s 
1971 annual report and did not disclose the reasons 
for the increase. Further, ITT did not break down the 
reasons for payment of certain portions of the fees 





3° As noted in footnote 23 at page 18 supra, Meyer 
has testified that the fee was not related to the Way 
Assauto acquisition. 
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paid indirectly to Lazard through Mediobanca.*' In 
addition, ITT’s annual report for 1971 and report on 
Form 8-K for May 1971 did not disclose Lazard’s $1.2 
million profit realized from the Far Hills partnership in 
connection with the Eurofund acquisition and also did 
not disclose, as a fee relating to the Eurofund acquisi- 
tion, the $250,000 payment to Lazard for “advice and 
assistance” regarding Eurofund investment matters 
after the acquisition. 


The Commission has not itself conducted a hearing 
with respect to any issues of fact or the conclusions 
drawn therefrom by the Division. Respondents do not 
admit or deny the matters alleged in Part | or the facts 
alleged in Part Il hereof. ITT is currently disputing in 
the litigation described on page 7 of this Order con- 
clusions and evaluations similar to those drawn by the 
Division and stated in Part Il. Based on Respondents’ 
Offers of Settlement and the Division’s report, and 
concludes that the aforesaid ITT reports were deficient 
in certain material respects and that Lazard’s activities 
contributed to such deficiencies. 


ITT and Lazard request that the Commission consider 
the following undertakings that they have made as 
part of their Offers of Settlement: 


(1) ITT undertakes to amend its Annual Reports for 
the years 1969 through 1976 by filing this Order on 
Form 8 with the Commission within 10 days of its is- 
suance; 


(2) Lazard undertakes, within 45 days of the 
issuance of this Order, to adopt procedures that will 
insure that it properly ascertains and records all fees 
received by it and the basis for such fees, and Lazard 
further undertakes to furnish all issuers whose 
securities are registered pursuant to Section 12 of the 
Exchange Act or who file reports pursuant to Section 
15(d) of the Exchange Act and on whose boards of 
directors any Lazard partner or employee holds a seat, 
with full and complete information with respect to 
direct and/or indirect fees, income and any other form 
of compensation realized by Lazard in connection with 
such issuers and to insure that full written disclosure 
of such fees and payments is made; 





SITT’s reports also did not disclose LFD’s 10 percent 
participation in Mediobanca’s fees. No explanation 
has been offered to the Commission as to how or why 
LFD became involved in the transaction. 
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(3) ITT undertakes to establish, within 45 days of the 
issuance of this Order, a committee of independent 
directors of ITT that shall with the assistance of ITT’s 
outside counsel review the Commission’s Order and 
the facts of this case and thereafter recommend to 
the ITT board of directors such procedures as may be 
appropriate to prevent the occurrence of matters 
similar to those described in this Order; 


(4) ITT undertakes to provide any former HFI 
shareholder with a copy of this order upon request by 
such shareholder; and 


(5) Lazard undertakes to provide any former Euro- 
fund shareholder with a copy of this order upon re- 
quest by such shareholder. 


ORDER 


In view of the foregoing, the Commission deems it 
appropriate in the public interest to accept the Offers 
of Settlement of ITT and Lazard and, accordingly, 


IT IS HEREBY ORDERED that proceedings be and are 
hereby instituted and concluded by the issuance of 
the Order, and that ITT and Lazard comply with their 
undertakings set forth in Part Ill hereinabove. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20200/ October 6, 1977 


In the Matter of 


CENTRAL POWER AND LIGHT COMPANY 
Corpus Christi, Texas 78403 


(70-6046) 
ORDER AUTHORIZING PROPOSED AGREEMENTS 


WITH STATE AUTHORITY FOR CONSTRUCTION 
OF POLLUTION CONTROL EQUIPMENT 


Central Power and Light Company (“CP&L”), m ¢ 


electric utility subsidiar of Central and South 
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has filed an application-declaration and amend- 
ments thereto with this Commission pursuant to 
Sections 9(a), 10 and 12(d) of the Public Utility 
Holding Company Act of 1935 (‘‘Act’’) and Rule 
44(b)(3) promulgated thereunder regarding the 
following proposed transaction. 


\ 


West Corporation, a registered holding company, 
€ 


CP&L has begun construction of its first coal-fired 
generating unit, Coleto Creek Unit No. 1 (the ‘‘Unit’’). 
The Unit is scheduled for completion in mid-1980, will 
have a rated capacity of 550 megawatts and is 
expected to cost approximately $249,746,000. CP&L 
finds that in order to comply with applicable state and 
federal environmental control standards with respect 
to the Unit, it is necessary to construct, as part of the 
Unit, certain facilities for the control or abatement of 
air and water pollution (‘‘Facilities’’). CP&L proposes 
to enter into two Installment Sale Agreements 
(‘‘Agreements’’) with the Guadalupe-Branco River 
Authority (‘‘Authority’’), an instrumentality of the 
State of Texas, pursuant to which the Authority would 
undertake the financing of the Facilities. The Agree- 
ments provide that CP&L will transfer to the Authority 
its interest in the Facilities and that the Authority will 
own the Facilities during the period of construction. 
CP&L, as agent for the Authority, will provide for the 
completion of the Facilities and will be reimbursed by 
the Authority for the costs incurred. Title to the Facili- 
@::: will be reconveyed to CP&L, pursuant to the 
Agreements, upon completion of construction. 


The acquisition and construction of the Facilities will 
be financed through the issuance by the Authority of 
up to $39,000,000 of its Pollution Control Revenue 
Bonds, 1977 Series and of up to $1,000,000 of its Pol- 
lution Control Revenue Bonds, 1977 Series A (collec- 
tively, the ‘‘Bonds’’). The 1977 Series A Bonds will be 
issued under provisions of the Internal jRevenue Code 
for so-called ‘‘small issues’’ of industrial development 
revenue bonds and the proceeds thereof will go to 
finance items that might not qualify under the Code as 
pollution control facilities. Each issue of the Bonds will 
be sold pursuant to a separate Bond Purchase Agree- 
ment and will be issued pursuant to a separate Trust 
Indenture entered into concurrently with a separate 
Installment Sale Agreement between CP&L and the 
Authority. The corporate trustee (‘‘Trustee’’) will be 
selected in consultation with CP&L. The 1977 Series A 
Bonds will be secured by a lien on the facilities 
financed thereby subordinate to the lien of CP&L’s 
first mortgage indenture. In all other respects the 
terms of each issue and of the corresponding docu- 
ments for each issue will be substantially the same. 





The Bonds will be dated on or about the first day of 
@, the month in which they are issued (presently sche- 
Wy duled for November 1977). They will bear interest 
semiannually and will mature at a date or dates not 
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more than 30 years from their date of issuance, with 
the exact date or dates of maturity to be determined at 
the time of pricing. 


All of the Bonds, or such portion of the Bonds 
maturing more than 10 years after the date of 
issuance, will be redeemable in whole on any date or, 
in part, on any interest payment date on or after a date 
to be 10 years from the date of issuance, at CP&L’s 
option, at redemption prices (plus accrued interest) 
beginning at 103.0% of principal amount and 
declining by 0.5% each year thereafter to par for 
redemption on or after a date 16 years from the date of 
issuance. The Bonds will be redeemable at any time in 
whole, at CP&L’s option, at par value plus accrued 
interest upon the occurance of various extraordinary 
events specified in the Agreements and the Indentures 
and will be subject to mandatory redemption at par 
plus accrued interest if the agreement becomes void, 
unenforceable or impossible of performance. All or a 
portion of the Bonds maturing more than ten years 
after the date of issuance will be subject to mandatory 
redemption in satisfaction of sinking fund provisions 
under the Indentures. The sinking fund provisions will 
be designed to retire in less than 30 years at least 25% 
principal amount of the Bonds. CP&L’s Bond counsel 
is prepared to render its legal opinion that interest on 
the Bonds will be free from federal taxation and that, 
while it is not possible to ascertain in advance the 
interest rate which may be obtained in connection with 
the issuance of the Bonds, similar tax-exempt bonds 
generally carry an annual interest rate which is signifi- 
cantly lower than that of comparable taxable bonds. 


The proceeds from the sale of the Bonds will (except 
as otherwise required under the Indenture) be placed 
in Escrow Funds created under the Indentures and will 
be disbursed to reimburse CP&L for (i) the cost of ac- 
quisition and construction of the Facility, (ii) the 
Trustee’s expenses, and (iii) the Authority’s Bond- 
related administrative and overhead costs. In the 
event that amounts in the Escrow Funds are 
insufficient to cover such disbursements, CP&L is 
obligated under the Agreement to complete con- 
struction of the Facilities at its own expense. 


The Agreements contain an unsecured commitment by 
CP&L to pay to the Trustee(s) on behalf of the Autho- 
rity, in payment of the purchase price for the 
Facilities, amounts sufficient to enable the Authority 
to service the bonds, such amounts to be held under 
the Indentures in Debt Service Funds. 


It is contemplated that the Bonds will be sold by the 
Authority pursuant to arrangements between it and 
Blyth Eastman Dillon & Co., Incorporated and E.F. 
Hutton & Company, Inc., as underwriters. Although 
CP&L will not be a party to the underwriting arrange- 
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ments for the Bonds, the Bond Purchase Agreements 
are subject to its approval. 


Fees and expenses to be incurred by CP&L in 
connection with the proposed transaction are 
estimated at $160,000, including a total of $25.000 in 
CP&L legal fees, $60,000 in Bond counsel fees, $2,000 
in underwriter legal fees, $7,500 in accountant fees 
and $6,000 in trustee fees. No state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20169), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appro- 
priate in the public interest and in the interest of 
investors and consumers that the application- 
declaration, as amended, be granted and permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended be, and it hereby is, granted 
and permitted to become effective torthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act and subject further to the 
reservation of jurisdiction ordered below. 


IT iS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to (i) the amount of 
CP&L’s payments under the Agreement to service 
interest requirements on the Bonds and (ii) the terms 
of the Agreement relating to the maturities and 
sinking fund redemption requirement of the Bonds. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20201/October 6, 1977 


In the Matter of 
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SYSTEM FUELS, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


ARKANSAS POWER & LIGHT COMPANY 
First National Building 
Little Rock, Arkansas 72203 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 70174 


MISSISSIPP! POWER & LIGHT COMPANY 
Electric Building 
Jackson, Mississippi 39205 


NEW ORLEANS PUBLIC SERVICE INC. 
317 Baronne Street 
New Orleans, Louisiana 70112 


(70-6055) 


NOTICE OF PROPOSED FINANCING ARRANGE- 
MENTS RELATED TO THE PURCHASE OF FUEL 
BY A NONUTILITY SUBSIDIARY FOR USE BY THE 
OPERATING COMPANIES 


NOTICE IS HEREBY GIVEN that Arkansas Power & 
Light Company (‘‘Arkansas’’), Louisiana Power & 
Light Company (‘‘Louisiana’’), Mississippi Power & 
Light Company (‘‘Mississippi’’), and New Orleans 
Public Service Inc. (‘‘NOPSI’’) (collectively referred to 
as ‘‘Operating Companies’’), all public utility sub- 
sidiary companies of Middle South Utilities, Inc. 
(‘‘Middle South’’), a registered holding company, and 
System Fuels, Inc. (‘‘SFI’’), a jointly-owned nonutility 
subsidiary company of the Operating Companies, have 
filed a declaration and an amendment thereto with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘‘Act’’) designating Sections 
6(a), 7, and 12(b) of the Act and Rules 45 and 50 pro- 
mulgated thereunder as applicable to the following 
proposed transactions. All interested persons are 
referred to the declaration, which is summarized 


below, for a complete statement of the proposed tran-- 


sactions. 


By order dated December 30, 1976, the Commission 
approved an extension of the period through Decem- 
ber 31, 1977, during which System Fuels, Inc. (‘‘SFI’’) 
is authorized to make borrowings from the Operating 
Companies, parent companies of SFI, to finance its 
fuel supply business. (HCAR No. 19835). In that pro- 
ceeding, SFI committed itself to endeavor to obtain 
funds from external sources under arrangements ad- 
vantageous to SFI and the Middle South Utilities 
System, in lieu of borrowings from the Operating 
Companies, to meet SFI’s expenditure requirements. 
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To assure the availability to the Operating Companies 
and Arkansas-Missouri Power Company, the other 
operating subsidiary of Middle South Utilities, Inc., of 
an adequate supply of fuel oil through 1978, SFI 
presently estimates that it will be necessary to main- 
tain an inventory varying between 5,400,000 and 
7,900,000 bbis., valued at as much as $84,600,000. 
Such requirements will vary because of seasonal 
factors, availability fo natural gas and other changes in 
conditions. To finance a portion of its requisite 
inventory of fuel oil through 1978, SFI proposes to 
enter into an Acceptance Facility Line of Credit Agree- 
ment (‘‘Acceptance Agreement’’) with Citibank, N.A., 
New York, New York (‘‘Bank’’), under which SFI may 
borrow and reborrow for a period of one year up to a 
maximum aggregate amount not to exceed at any one 
time outstanding the lesser of $25,000,000 or the 
acceptance base (defined in the Acceptance 
Agreement to mean an amount equal to 50 percent of 
the fair market value of SFI’s fuel oil inventory then in 
storage at specified locations and hereinafter referred 
to as ‘‘Acceptance Base’’). The proposed borrowings 
are in addition to other bank borrowings by SFI for the 
financing, among other things, of its fuel oil inventory 
under separate lines of credit aggregating $65,090,000 
with Hibernia National Bank in New Orleans (as 
described in File No. 70-5259) and Citibank, N.A. (as 
described in File No. 70-5415). (See HCAR Nos. 
17797, 18097, 18679 and 19779; and 18378, 19484 and 
19982.) 


In order to effect borrowings under the Acceptance 
Agreement, SFI proposes to deliver to the Bank for 
acceptance from time to time commencing on the ef- 
fective date of the Acceptance Agreement and contin- 
uing for one year thereafter one or more drafts (‘‘Draft 
or ‘‘Drafts’’),-duly executed by SFI and drawn on the 
Bank, each Draft to mature not more than 6 months 
from the date of its acceptance and to be in the face 
amount of $100,000 or integral multiple thereof not 
exceeding $1,000,000. Upon acceptance by the Bank, 
in its sole discretion in each instance, of any particular 
Draft so presented to it, the Bank will thereupon 
discount the Draft for SFI by paying to SFI in immedi- 
ately available funds on the date of such acceptance an 
amount equal to the face amount of such Draft less a 
discount equal to (a) the bid rate (“Bid Rate”) then in 
effect in the State of New York for acceptances by the 
Bank of commercial drafts or bills eligible for discount 
with Federal Reserve Banks and having the same 
maturity as such Draft, multiplied by (b) the face 
amount of such Draft. 


The Acceptance Agreement will provide that as to 
each Draft accepted and discqunted by the Bank, SFI 
will pay to the Bank (a) on the maturity date thereof 
and in immediately available funds, the face amount of 
such Draft and (b) on a monthly basis, an acceptance 
charge of 1 percent per annum of the face amount of 


such Draft for the period thereof, provided that if the 
period of such Draft is less than 60 days, the 
acceptance charge payable with respect thereto will be 
computed on the basis of a 60-day period. 


The Acceptance Agreement will further provide that 
SFI may at any time prepay in full the face amount to 
be paid by It with respect to a particular Draft, and 
that if at any time the aggregate face amount of all 
Drafts then outstanding exceeds the Acceptance Base, 
SFI will prepay an amount equal to that by which such 
aggregate face amount exceeds the Acceptance Base. 


Pursuant to the terms of the Acceptance Agreement 
and as security for the performance by SFI of its 
obligations to the Bank thereunder, SFI will (a) enter 
into a Security Agreement (‘‘Security Agreement’’) 
whereby it will grant to the Bank a security interest in 
SFI’s fuel oll Inventory in storage at specified locations 
in the States of Arkansas and Mississippi, and (b) 
enter into an Act of Collateral Chattel Mortgage 
(‘‘Chattel Mortgage’) and execute and deliver in 
pledge to the Bank a demand Louisiana Collateral 
Mortgage Note (‘‘Louisana Collateral Note’’) in the 
principal amount of $25,000,000 pursuant to a Pledge 
Agreement (‘‘Pledge Agreement’’) to grant to the 
Bank a security interest in SFI’s fuel oil inventory in 
storage at specified locations in the State of Louisiana. 
The Security Agreement will also provide for assign- 
ment by SFI, as additional security, of the accounts 
receivable of SFI arising out of sales of its fuel oil 
inventory in storage at locations referred to above. 


As an inducement to the Bank to enter into these 
financing arrangements with SFI, the Operating Com- 
panies propose to join with SFI as parties to the 
Acceptance Agreement and to covenant and agree 
with the Bank that (a) during the term of the 
Acceptance Agreement, the aggregate amounts of 
their investments in SFI (including the principal 
amounts of their loans or advances to SFI) will at all 
times be equal to at least 35 percent of the sum of 
such investments and other indebtedness for borrowed 
money of SFI maturing after one year, and (b) they 
will not (i) create, incur, assume or suffer to exist any 
indebtedness of SFI to them which, by its terms, 
matures or is required to be prepaid or repaid, in 
whole or in part, prior to termination of the Accep- 
tance Agreement, (ii) accelerate or permit the 
acceleration of any indebtedness of SFI to them 
prior to such termination and (iii) during the 
term of the Acceptance Agreement, request or 
permit the prepayment of any indebtedness of SFI to 
them if an event of default under the Acceptance 
Agreement, or other event which with lapse of time or 
notice or both would become such an event of default, 
has occurred and is continuing, or if the prepayment of 
such indebtedness would create such an event of 
default or other event. Subject to the limitation in 
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clause (a) above, SFI may at any time prepay any 
indebtedness to the Operating Companies, provided 
no such event of default or other event has occurred 
and is then continuing, and provided further that the 
prepayment of such indebtedness would not thereby 
create such an event of defauit or other event. 


The fees and expenses to be incurred in connection 
with the proposed transactions are to be filed by 
amendment. It is stated that no State commission and 
no Federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 31, 1977, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the declarants at the above-stated addresses, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the request. 
At any time after said date, the declaration, as 
amended or as it may be further amended, may be 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 


Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20202/October 6, 1977 


In the Matter of 
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ARKANSAS-MISSOURI POWER COMPANY 
ASSOCIATED NATURAL GAS COMPANY 
405 West Park Street 

Blytheville, Arkansas 72315 


(70-5756) 


NOTICE OF PROPOSAL TO MAKE SHORT-TERM 
BORROWINGS FROM BANKS; EXCEPTION FROM 
COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Arkansas-Missouri 
Power Company (‘‘Arkansas-Missouri’’), a wholly- 
owned subsidiary. of Middle South Utilities, Inc., a 
registered holding company, has filed a post-effective 
amendment to an application-declaration previously 
filed with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (‘‘Act’’) design- 
ating Sections 6(a) and 7 of the Act and Rule 50(a)(2) 
promulgated thereunder as applicable to the proposed 
transaction. All interested persons are referred to the 
post-effective amendment, which is summarized 
below, for a complete statement of the proposed trans- 
action. 


Arkansas-Missouri proposes to make unsecured short- 
term borrowings from 37 commercial banks from time 
to time for a period of one year from the effective date 
of this post-effective amendment in an aggregate 
amount not to exceed $7,750,000 at any one time out- 
standing. To effect such borrowings Arkansas- 
Missouri proposed to issue and sell to the First 
National Bank in Little Rock, Little Rock, Arkansas, for 
the account of participating banks, an unsecured pro- 
missory note payable not more than 270 days from the 
date of issuance and which may be renewed from time 
to time but to mature not later than one year from the 
effective date of the post-effective amendment. The 
note will bear interest at the prime rate in effect from 
time to time at Chemical Bank, New York, New York 
and no compensating balances will be required in con- 
nection with the proposed borrowings. Except as 
stated above, the terms and conditions of these 
borrowings, including the form of the note to be issued 
by Arkansas-Missouri, applicable interest rate, and 
right of prepayment, will be the same as those set 
forth in the application-declaration and the Commis- 
sion’s order of November 26, 1975 and November 12, 
1976 (HCAR Nos. 19264 and 19756). Such borrowings 
will be in addition to other bank borrowings by 
Arkansas-Missouri from Worthen Bank & Trust 
Company, Little Rock, Arkansas, which total 
$5,000,000 at the present time, and may not exceed 
$5,500,000 at any one time outstanding (HCAR Nos. 
19511 and 19993, May 4, 1976 and April 19, 1977). The 
net proceeds of the borrowings will be applied to the 
payment at maturity of Arkansas-Missouri’s presently 
outstanding bank borrowings previously authorized by 
the Commission. Arkansas-Missouri currently intends 














to repay the proposed borrowings from the proceeds of 
permanent financing or with funds that might other- 
wise become available to Arkansas-Missouri. 


It is stated that the issuance and sale of the note is 
exempted from the competitive bidding requirements 
of Rule 50 by reason of paragraph (a)(2) thereof. 
Arkansas-Missouri states that no separate or special 
expenses are anticipated in connection with the 
proposed transaction. it is further stated that no State 
commission and no Federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 31, $977, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the applicants-declarants at the above-stated address, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with the 
request. At any time after said date, the post-effective 
amendment, as filed or as It may be amended, may be 
granted and permitted to become effective as provided 
in Rule 23 of the General Rules and Regulations pro- 
mulgated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 


Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20203/October 7, 1977 


In the Matter of 


ALABAMA POWER COMPANY 
Birmingham, Alabama 35291 


(70-6036) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 


Alabama Power Company (‘‘Alabama’’), a public 
utility subsidiary company of The Southern Company, 
a registered holding company, has filed an application 
and amendment thereto with this Commission 
pursuant to Section 6(b) of the Public Utility Holding 
Company Act of 1935 (‘‘Act’’) and Rule 50 promul- 
gated thereunder regarding the following proposed 
transaction. 


Alabama proposes to issue up to $200,000,000 princi- 
pal amount of its First Mortgage Bonds of one or more 
series having a term or terms of not less than five 
years nor more than 30 years (the ‘‘new Bonds’’) and 
to sell such bonds at competitive bidding for the best 
price or prices obtainable but for a price or prices to 
Alabama of not less than 98% nor more than 
101-3/4% of the principal amount thereof, plus 
accrued Interest. 


The new Bonds will be issued under the Indenture 
dated as of January 1, 1942, between Alabama and 
Chemical Bank, as Trustee, as heretofore supple- 
mented by various indentures supplemental thereto 
and as to be further supplemented by one or more 
Supplemental Indentures to be dated as of October 1, 
1977. 


The new Bonds will be issued under the Indenture 
dated as of January 1, 1942, between Alabama and 
Chemical Bank, as Trustee, as hereto fore supple- 
mented by various Indentures supplemental thereto 
and as to be further supplemented by one or more 
Supplemental Indentures to be dated as of October 1, 
1977. 


Alabama states that it is difficult to determine, under 
present bond market conditions, whether it would be 
more advantageous to Alabama to sell new Bonds 
having a 30-year or some shorter term. Alabama states 
that It is In the public interest that Alabama be 
afforded the necessary flexibility to adjust its financing 
program to developments in the markets for long-term 
debt securities when and as they occur in order to 
obtain the best possible price, interest rate and term 
for its new Bonds. Alabama proposes, therefore, that 
Alabama decide whether to issue the new bonds in one 
or more series and to specify the term thereof. 


Alabama states that if in the case of a single series the 
term of the new Bonds has not been determined prior 
to the date of public invitation for proposals, Alabama 
will notify prospective bidders by telephone, 
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confirmed in writing, of its decision, not less than 72 
hours prior to the time of the bidding. 


Alabama proposes to use the proceeds from the sale of 
the new Preferred Stock and the new Bonds, along 
with (1) funds received in July, 1977 from the sale of 
$100,000,000 principal amount of First Mortgage 
Bonds, 8-3/4% Series due July 1, 2007, (2) 
$33,949,000 of funds from tax-exempt bond issues of 
public authorities for financing certain of Alabama’s 
pollution control facilities, (3) $95,000,000 of additional 
equity funds from The Southern Company and (4) 
$28,938,000 from the net change in notes payable, 
from other financings of types and in amounts to. be 
determined and from usual internal sources, to finance 
its 1977 construction costs, estimated to be 
$497,147,000, to pay a portion of notes payable for 
such purpose and to retire $10,740,000 principal 
amount of first mortgage bonds. 


The fees and expenses to be incurred in connection 
with the sale of the new Bonds are estimated at 
$676,000 including legal fees of $70,000 and account- 
ants’ fees of $37,500. The fee of counsel for the under- 
writers is estimated to be $31,500 and is to be paid by 
the successful bidders. The Alabama Public Service 
Commission has authorized the issuance and sale of 
the new Bonds. It is stated that no other state or fed- 
eral commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filling of said application has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 20128), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appro- 
priate in the public interest and in the interest of in- 
vestors and consumers that said application, as 
amended, be granted and permitted to become 
effective: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended, be, and it hereby is, permitted to become 
effective forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20204/ October 7, 1977 


In the Matter of 


JERSEY CENTRAL POWER & LIGHT COMPANY 
Morristown, New Jersey 


(70-6048) 


ORDER AUTHORIZING PROPOSALS TO AMEND 
ARTICLES OF INCORPORATION TO RECLASSIFY 
PRESENTLY OUTSTANDING SHARES OF PRE- 
FERRED STOCK AND INCREASE AUTHORIZED 
PREFERRED STOCK, AND TO ISSUE AND SELL 
PREFERRED STOCK AT COMPETITIVE BIDDING 


Jersey Central Power & Light Company (‘‘Jersey 
Central’’), an electric utility subsidiary company of 
General Public Utilities Corporation (‘‘GPU’’), a 
registered holding company, has filed an application- 
declaration and amendments thereto with this 
Commission pursuant to Sections 6(a), 6(b) and 7 of 
the Public Utility Holding Company Act of 1935 
(‘‘Act’’) and Rule 50 promulgated thereunder 
regarding the following proposed transactions. 


Jersey Central proposes to amend its articles of incor- 
poration (‘‘Articles’’) (1) to change each of its out- 
standing shares of preferred stock into a share without 
par value but with a stated value of $100 per share, 
and (2) to increase its authorized preferred stock, 
presently consisting of 2,000,000 shares, par value 
$100 per share, or an aggregate of $200,000,000 (of 
which 1,600,000 shares, or an aggregate of 
$160,000,000, are presently outstanding), to 
15,600,000 shares without par value but with a 
maximum aggregate stated value of $300,000,000. It is 
stated that the proposed reclassification will not affect 
the dividend, liquidation, voting or other rights of the 
holders of outstanding shares of preferred stock, and 
will make it feasible for Jersey Central to issue addi- 
tional series of preferred stock from time to time at a 
unit price (e.g., $25 per share) which appears to be 
most readily marketable. The proposed amendment to 
the Articles will provide that each share of preferred 
stock will have such voting rights as is proportionate to 
the ratio of (i) the stated value of such share to (ii) the 
stated value of all shares of Jersey Central preferred 
stock then outstanding. It is further provided in the 
proposed amendment that the stated value of each 
share shall be equal to the capital furnished to Jersey 
Central for such share, and will also be equal to such 
share’s preferential claim in the event of Jersey 
Central’s involuntary liquidation, dissolution, or 
winding up. It is further stated that the amendment of 
the Articles will require the favorable vote of the 
holder of Jersey Central’s common stock. GPU, the 








holder of all the outstanding Jersey Central common 
stock, has advised Jersey Central that it intends to 
vote the outstanding common stock in favor of the 
proposed amendment. 


Jersey Central also proposes to issue and sell, subject 
to the competitive bidding requirements of Rule 50 
under the Act, up to 2,000,000 shares of Cumulative 
Preferred Stock, % Series H (the ‘‘New Pre- 
ferred Stock’’). The New Preferred Stock will be 
similar to Jersey Central’s outstanding series of 
cumulative preferred stock (after the proposed amend- 
ment referred to above) except that (1) the New Pre- 
ferred Stock will have a stated value of $25 per share, 
(2) the dividend rate and redemption prices of the New 
Preferred Stock will be determined as a result of 
competitive bidding, and (3) the New Preferred Stock 
will contain a provision which precludes Jersey Central 
from redeeming any such shares prior to October 1, 
1982, if the funds for such redemption are obtained 
directly or indirectly from borrowings or the issuance 
of stock at a lower effective interest or dividend cost 
than the dividend cost of the New Preferred Stock. 





The proceeds ($50,000,000, exclusive of underwriting 
commissions and expenses of the offering) of the New 
Preferred Stock are expected to be applied to the pay- 
ment at or before maturity of all of Jersey Central’s 
$40,000,000 principal amount of short-term bank loans 
expected to be outstanding at the date of sale of such 
stock, and the balance will be applied to finance 
Jersey Central’s 1977 construction program. At 
August 26, 1977, Jersey Central had $33,000,000 of 
short-term bank loans outstanding. The estimated cost 
of Jersey Central’s 1977 construction program is 
$220,000,000 (including ailowance for funds used 
during construction). 


The fees and expenses to be incurred by Jersey 
Central in connection with the proposed transactions 
are estimated at $145,000, including legal fees of 
$29,000. The fees and expenses of counsel for the 
underwriters, to be paid by the successful bidders, are 
estimated at $22,000. The Board of Public Utility Com- 
missioners of New Jersey has authorized the proposed 
issuance and sale of the New Preferred Stock. No 
other state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20162), and no 
hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the Act 
and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is ap- 


propriate in the public interest and in the interest of 
investors and consumers that said application-declara- 
tion, as amended, be granted and permitted to become 
effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rules 24 and 50 
promulgated under the Act. 


For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20205/ October 11, 1977 


In the Matter of 


APPALACHIAN POWER COMPANY 
Roanoke, Virginia 


(70-5885) 


SUPPPLEMENTAL ORDER AUTHORIZING SALE OF 
POLLUTION CONTROL REVENUE BONDS PUR- 
SUANT TO AGREEMENT WITH COUNTY; AND RE- 
LEASING JURISDICTION AS TO TERMS, FEES, 
AND EXPENSES IN CONNECTION THEREWITH 


Appalachian Power Company (‘‘Appalachian’’), and 
electric utility subsidiary company of American Elec- 
tric Power Company, Inc., a registered holding com- 
pany, has filed post-effective amendments to an ap- 
plication-declaration previously filed with this Com- 
mission pursuant to Sections 9(a), 10 and 12(d) of the 
Public Utility Holding Company Act of 1935 (‘‘Act’’) 
and Rule 44(b)(3) promulgated thereunder regarding 
the following proposed transaction. 


Appalachian has stated that in order to comply with 
prescribed environmental quality control standards of 
the State of West Virginia it has under construction 
certain high efficiency electrostatic precipitators (‘‘the 
Project’’) for particulate emission control and related 
facilities at its John E. Amos Generating Station (‘‘the 
Plant’). By resolution of February 7, 1975, Putnam 
County, West Virginia (‘‘County’’) determined that it 
would authorize and issue one or more series of its 
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pollution control revenue bonds (‘‘Revenue Bonds’’) to 
finance the cost of engineering, design, acquisition, 
and construction of the Project and to reimburse or 
repay 1&M in connection with 1&M’s expenditures re- 
lating to the Project. 


Appalachian has entered into an agreement of sale 
(‘‘Agreement’’) with the County whereby the County 
will construct and equip the Project. To Finance the 
Project, the County has issued Revenue Bonds in an 
initial principal amount of $30,000,000 (‘‘Series A 
Bonds’’), (HCAR No. 19698, September 30, 1976), and 
will issue additional Revenue Bonds in_ principal 
amounts presently estimated not to exceed $60,000,- 
000 to cover construction costs of the Project. The City 
also entered into an indenture dated October 1, 1976 
(‘‘Indenture’’) with Charleston National Bank of 
Charleston, West Virginia as trustee (‘‘Trustee’’). 


The Agreement provides for the sale of the Project to 
Appalachian, the payment by Appalachian of the 
purchase price of the Project in semi-annual install- 
ments over a term of years, and the assignment and 
pledge to the Indenture Trustee of the County’s 
interest in, and of the monies receivable by the 
County under, the Agreement. 


The Agreement provides that each installment of the 
purchase price for the project payable by Appalachian 
will be in such an amount (together with other monies 
held by the Trustee under the Indenture for that 
purpose) as will enable the County to pay, when due, 
(i) the interest on the Revenue Bonds, any additional 
bonds and any refunding bonds, (ii) the principal 
amount of the Reveriue Bonds, any additional bonds 
and any refunding bonds payable at the time of their 
respective stated maturities and (iii) amounts, in- 
cluding any accrued interest, payable in connection 
with any mandatory redemtpion of the Revenue 
Bonds, any additional bonds or any refunding bonds. 
The Agreement also obligates Appalachian to pay the 
fees and charges of the Trustee, as well as certain 
administrative expenses of the County. The Agree- 
ment further provides that Appalachian may prepay 
the purchase price of the Project (i) by paying, under 
‘ certain conditions, amounts sufficient to redeem all 
the Revenue Bonds then outstanding and all other 
amounts payable under the Indenture or (ii) at any 
time by depositing in the Indenture’s Bond Fund or 
delivering to the Trustee amounts sufficient to provide 
for the release of the Indenture. Upon prepayment, 
Appalachian may terminate the Agreement. 


The Agreement and Indenture provide for the author- 
ization and issuance by the County upon the request of 
Appalachian of additional Bonds sufficient to cover the 
cost of construction. In the Commission’s order of 
September 30, 1976, jurisdiction was reserved over the 
issuance and sale of additional series of Revenue 
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Bonds under the Agreement between Appalachian and 
the County. Pursuant to that reservation of juris- 
diction, Appalachian filed the post-effective amend- 
ments, in which it is proposed that an additional series 
of Revenue Bonds (‘‘the ‘‘Series B Bonds’’) in an 
amount of $40,000,000 will be issued by the County. 


Appalachian states that the County is expected, on 
October 11, 1977, to adopt enabling resolutions which 
would permit the County to issue $40,000,000 of 
Series B Bonds. It is anticipated that the Series B 
Bonds, in the aggregate principal amount of $40,000, 
000, will be issued by the County pursuant to the 
Indenture and a First Supplemental Indenture of Trust 
between the County and the Trustee (“Supplemental 
Indenture”) which will provide that the proceeds of the 
sale of the Series B Bonds will be deposited by the 
County with the Trustee and applied to payment of the 
cost of construction of the Project, which will include 
reimbursement of Appalachian for amounts it has 
previously expended, or will expend, to pay the cost 
of construction. Appalachian had expended about 
$63,000,000 for the Project as of August 31, 1977. Ap- 
palachian expects that $39,012,000 of the proceeds of 
the Series B Bonds will be deposited in the 
construction fund pursuant to the Agreement. 
Substantially all of the proceeds of the Series B 
Bonds will accordingly be disbursed to Appalachian. 
These funds will be used in connection with 
Appalachian’s construction program. The estimated 
costs of Appalachian’s construction program for 1977 
is $265,000,000. 


It is contemplated that the Series B Bonds will be sold 
by the County pursuant to arrangements with a group 
of underwriters represented by Blyth Eastman Dillon & 
Co. and Wheat, First Securities, Inc. While Appala- 
chian will not be a party to the underwriting 
arrangements for the Series B Bonds, the Agreement 
provides that the Series B Bonds shall have such 
terms as shall be specified by Appalachian and shall 
be issuable under the Indenture. Appalachian under- 
stands that interest on the Series B Bonds will be 
exempt from federal income taxation under the 
provisions of Section 103 of the Internal Revenue 
Code of 1954, as amended (except for interest on any 
Series B Bond during a period in which it is held by a 
person who is a substantial user of the Project or a 
related person). It is contemplated that the Series B 
Bonds will bear interest at the rate of 6%% per 
annum and will be sold to the underwriters at a dis- 
count from the initial public offering price of 1.97%. It 
is further contemplated that the underwriter will offer 
the Bonds to the public at a price equal to 9912% of 
the principal amount thereof. 


Appalachian has been advised that the annual interest 
rate on obligations, interest on which is tax exempt, 
historically have been and can be expected at the time 
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of issue of the Revenue Bonds to be 112% to 2%2% 
lower than the rates on obligations of like tenor and 
comparable quality, interest on which is fully subject 
to the federal income tax. 


The Series B Bonds will be dated on or about the first 
day of the month in which they are issued, will bear 
interest semi-annually and will mature 30 years from 
the date of their issuance. The Series B Bonds will 
not be redeemable at the option of the County within 
10 years from their issue date except under certain cir- 
cumstances. The Series B Bonds will be subject to 
mandatory redemption under the circumstances spe- 
cified in the Supplemental Indenture, and will be on a 
parity with and secured in the same manner as the 
Series A Bonds. 


The fees and expenses incident to the disposition of 
the Existing Facilities and the acquisition of the Pro- 
ject (as distinguished from and excluding fees and 
expenses incident to the sale of the Revenue Bonds 
by the County payable out of the proceeds of the sale) 
incurred in connection with the Series A Bonds are 
estimated at $56,000, including !egal fees of $30,000. 
Such fees and expenses incurred in connection with 
the Series B Bonds are estimated at $35,000, 
including legal fees of $25,000. The Virginia State 
Corporation Commission has authorized the proposed 
transaction. No other state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and 
consumers that said application-declaration, as a- 
mended by said post-effective amendments, be 
granted and permitted to become effective: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended by said _ post-effective 
amendments, be, and it hereby is, granted and 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act and that the jurisdiction 
with respect to the fees, expenses and terms of sale 
of the present proposal be, and it heeby is, released. 


IT IS FURTHER ORDERED, that jurisdiction be, and it 
hereby is, reserved with respect to the terms of sale of 
the Project as those terms are affected by the issue 
and sale of additional Revenue Bonds under the 
Agreement. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20206/October 11, 1977 


In the Matter of 


OHIO POWER COMPANY 
Canton, Ohio 


(70-6049) 


ORDER AUTHORIZING ISSUE AND SALE OF NOTES 
TO BANKS AND TO A DEALER IN COMMERCIAL 
PAPER AND GRANTING EXCEPTION FROM COM- 
PETITIVE BIDDING 


Ohio Power Company (“Ohio”), an electric utility sub- 
sidiary company of American Electric Power Com- 
pany, Inc., a registered holding company, has filed an 
application and amendments thereto with this Com- 
mission pursuant to Section 6(b) of the Public Utility 
Holding Company Act of 1935 (“Act”) and Rules 50(a) 
(2) and 50(a)(5) promulgated thereunder regarding the 
following proposed transactions. 


Ohio requests that, from the date of the granting of 
this application to December 31, 1978, the exemption 
from the provisions of Section 6(a) of the Act afforded 
to it by the first sentence of Section 6(b) of the Act, 
relating to the issue of short-term notes, be increased 
to the extent necessary to cover the issuance and sale 
of notes to banks, to dealers in commercial paper and 
demand notes to bank trust departments in an ag- 
gregate amount not to exceed $150,000,000 out- 
standing at any one time. By amendment to its ap- 
plication, Ohio established a need for only $137,000,- 
000 of the authorization requested. In no event will the 
amount outstanding be in excess of the maximum 
amount allowable both under its Articles of Incorpora- 
tion and the consent granted by its Cumulative Pre- 
ferred stockholders permitting an increase in the 
amount of unsecured short-term debt that Ohio coudl 
incur. The notes are to be issued from time to time 
prior to December 31, 1978, as funds may be required, 
provided that none of the notes, commercial paper, 
and demand notes to bank trust departments will 
mature later than June 30, 1979. As of June 30, 1977, 
Ohio has short-term notes, including commercial 
paper and demand notes, outstanding in an aggregate 
amount of $77,007,000. 


Each note payable to a bank to be issued by Ohio will 
mature not more than 270 days after the date of 


SEC DOCKET/337 








issuance or renewal thereof, will bear interest at an 
annual rate of interest not greater than the prime rate 
of commercial banks in effect at the time of issuance 
or in effect from time to time and will be prepayable at 
any time without premium or penalty. Ohio proposes 
to issue and sell such notes to 67 banks with which it 
has lines of credit aggregating $266,755,000. Ohio will 
not pay any fees or charges to any of such banks in 
connection with the issuance and sale of such notes. 
In the case of most of the banks from which Ohio pro- 
poses to borrow, sufficient bank balances ‘to meet 
operating and financial needs are kept at such banks 
to satisfy any compensating balance requirements of 
such banks in connection with any borrowings. If the 
average of such bank balances were maintained solely 
in order to fulfill the prevailing compensating balance 
requirements of such banks, generally up to about 
20%, the effective interest cost to Ohio of issuance 
and sale of such notes to such banks would be ap- 
proximately 1.75%, or about 9.06%. In the case of 
those banks in which Ohio does not maintain bank 
balances for operating and financial needs, Ohio will 
be required to maintain compensating balances (or 
alternatively, pay a fee) equivalent generally to no 
more than 10% of the amount of credit made available 
by each bank and 10% of the amount of any bor- 
rowings. If the full amount were borrowed from these 
banks, the maximum effective prime commercial rate 
of 7.25%, or about 9.06%. Ohio states that it will file 
with the Commission, by Post-Effective Amendment, 
lists of other banks not previously identified in filings 
with the Commission in this proceeding to which it 
proposes to issue and sell notes, and no such notes 
will be issued and sold to such banks not previously 
identified prior to the issuance of a Supplemental 
Order by the Commission in connection therewith. 
Such Post-Effective Amendments will also indicate 
the compensating balance or fee requirements of such 
banks if they exceed the terms described above. 


Ohio also proposes to issue commercial paper in the 
form of promissory notes in denominations of not 
less than $50,000 nor more than $5,000,000. Such 
notes will be of varying maturities with no maturity 
more than 270 days after the date of issue, and will 
not be prepayable prior to maturity. The commercial 
paper notes will be sold directly by Ohio to Lehman 
Commercial Paper Incorporated (the “Dealer”), at a 
discount rate not in excess of the discount rate per 
annum prevailing at the time of issuance for com- 
mercial paper of comparable quality and maturity. No 
commercial paper notes will be issued having a 
maturity of more than 90 days at an effective interest 
cost which exceeds the effective interest cost at 
which Ohio could borrow from banks. The Dealer will 
reoffer the commercial paper notes to not more than 
200 of the Dealer's customers identified and de- 
signated in a nonpublic list prepared by the Dealer in 
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advance. It is expected that such customers of the 
Dealer will hold the commercial paper notes to 
maturity, but, if any such customer wishes to resell 
such commercial paper prior to maturity, the Dealer, 
pursuant to a verbal repurchase agreement, will 
repurchase such commercial paper sold by it and 
reoffer it to other customers on its nonpublic list. 


Ohio also proposed to issue and sell its demand notes 
to the trust departments of The Cleveland Trust Com- 
pany, Cleveland, Ohio, and The Fidelity Bank, Phila- 
delphia, Pennsylvania, in the maximum amounts of 
$10,000,000 and $20,000,000, respectively. It is stated 
that the bank trust departments have a flow of funds, 
as fiduciary for various accounts, which would be 
available for investment in such demand notes. These 
demand notes will be in the form of promissory notes 
in denominations of not less than $1,000 bearing an 
interest rate equivalent to not more than the sum of 
1%% and the highest rate paid daily by General 
Motors Acceptance Corporation on its commercial 
paper with a maturity of less than 180 days. Notes 
issued from January 1 to June 30 will mature July 1 of 
the same year and those issued from July to 
December 31 will mature on January 1 of the following 
year. The bank trust departments will have the right to 
demand payment at any time, and Ohio will have the 
right to repay, without penalty, all or any part of the 
principal amount of such demand notes outstanding. 


On August 17, 1977, the highest rate paid by General 
Motors Acceptance Corporation on its commercial 
paper with a maturity of less than 180 days was 5 
3/4%. This rate plus the 1/4% referred to above was 
approximately 3/8% less than the rate at which Ohio 
was then able to issue commercial paper of com- 
parable maturities and approximately 2 3/4% below 
the effective rate for bank borrowings based on a 
prime rate of 7% and compensating balances, or equi- 
valent fees, of 20%. It is stated that based on past ex- 
perience, the rate on these demand notes will con- 
sistently be lower than the comparable rates for com- 
mercial paper and bank borrowings including the 
effect of compensating balances. 


The proceeds from the issue and sale of the notes will 
be used by Ohio to reimburse its treasury for past ex- 
penditures made in connection with its construction 
program and to pay part of the cost of its future con- 
struction program. Such construction expenditures for 
the years 1977 and 1978 are estimated at approxim- 
ately $184,000,000 and $203,000,000, respectively, ex- 
clusive of the cost of the construction program of 
Ohio’s subsidiary, Ohio Electric Company. Estimates 
of this subsidiary’s construction expenditures for the 
years 1977 and 1978 are approximately $11,000,000 
and $10,000,000, respectively. 





] 











Ohio claims exception from the competitive bidding 
requirements of Rule 50 for the proposed issuance of 
notes to banks and demand notes to bank trust de- 
partments pursuant to paragraph (a)(2) thereof. 
Additionally, Ohio requests exception from the com- 
petitive bidding requirements of Rule 50 for the pro- 
posed issue and sale of its commercial paper 
pursuant to paragraph (a)(5) thereof on the grounds 
that it is not practicable to invite competitive bids for 
commercial paper. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$12,000. No state commission and no federal com- 
mission, other than this Commission, has jurisdiction 
over the proposed transactions. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 20161), and not 
hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it 
is hereby found that the applicable standards of the At 
and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application, as 
amended, be granted in part: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that Ohio be, and it 
hereby is, authorized, effective forthwith, to issue 
short-term notes to banks and dealers in commercial 
paper and demand notes to bank trust departments 
through December 31, 1978, in an aggregate principal 
amount of $137,000,000 outstanding at any one time 
and subject to the terms and conditions prescribed in 
Rule 24 promulgated under the Act, except that 
certificates thereunder shall be filed quarterly, and 
subject further to the reservation of jurisdiction set 
forth below. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved to grant further relief applied for in 
whole or in part. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





9 = PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 


Release No. 20207/Oc »ber 12, 1977 


In the Matter of 


SOUTHWESTERN ELECTRIC POWER COMPANY 
Shreveport, Louisiana 


(70-6057) 


ORDER APPROVING PROPOSED ACQUISITION OF 
COAL HOPPER RAIL CARS 


Southwestern Electric Power Company (“SWEPCO”), 
an electric utility subsidiary of Central and South 
West Corporation, a registered holding company, has 
filed an application and amendments thereto with this 
Commission pursuant to Sections 9(a) and 10(a)(3) of 
the Public Utility Holding Company Act of 1935 
(“Act”) regarding the following proposed transaction. 


SWEPCO proposes to enter into a Conditional Sale 
Agreement (the “Sale Agreement”) with the Thrall Car 
Manufacturing Company (“Thrall”), pursuant to which 
SWEPCO will acquire 242 one hundred ton, sixty foot, 
open-top coal hopper rail cars (the “Equipment”). The 
Equipment will be used to transport coal from a mine 
near Gillette, Wyoming, with which SWEPCO has a 
25 year-requirements contract, to SWEPCO’s Flint 
Creek and Welsh Power Plants, located at Siloam 
Springs, Arkansas and Cason, Texas respectively. 
SWEPCO has previously received authorization to 
acquire 363 rail cars in connection with the start-up of 
Unit No. 1 at the Welsh Plant (HCAR No. 19643). 
SWEPCO maintains that the Equipment is necessary 
in connection with the Fling Creek Plant, for which 
coal stock-piling is to begin this fall. The Equipment 
is expected to be delivered in October. 


SWEPCO estimates transportation costs for the Flint 
Creek and Welsh Power Plants as follows: 


Welsh 


Per Million BTU Per Ton 





Rail Tariff $0.63 $10.65 
Cars & Maintenance Facility 0.06 -99 
Repair and Parts 0.03 OF 
TOTAL $0.72 $12.21 


Flint Creek 


Per Million BTU Per Ton 





Rail Tariff $0.480 $8.06 
Cars & Maintenance Facility 0.050 .82 
Repair Parts 0.002* .04* 
TOTAL $0.532 $8.92 


(Above figures are 1-1-78 estimates.) 


SEC DOCKET/339 








SWEPCO has scheduled three round-trip trains per 
week for both the Flint Creek and Welsh Power 
Plants. Each tram will consist of 110 cars and 
SWEPCO will maintain a 10% car reserve at its 
maintenance shop. The annual projected burn rate at 
Flint Creek and the Welsh Power Plants is 1,750,000 
tons per unit. Flint Creek is scheduled to go into 
service in May of 1978. SWEPCO intends that the 
Equipment will be used exclusively by it and not by 
any other person. 


Thrall will assign its right, title and interest in both 
the Sale Agreement and the Equipment to the 
Mercantile-Safe Deposit and Trust Company, Balti- 
more, Maryland, as Agent (“Agent”), pursuant to an 
agreement and assignment (“Assignment”). Certain 
institutional investors (“Investors”) will provide funds 
(“Conditional Sale Indebtedness”) to the Agent to pay 
Thrail pursuant to a Finance Agreement”), receiving in 
return participating interest in the Sale Agreement, 
the Assignment, the security title in the Equipment 
retained by the Agent and certain other cash and 
property that may be held by the Agent under the 
Finance Agreement. 


Thrall expects to manufacture the Equipment and 
deliver it to SWEPCO on the date or dates specified in 
the Sale Agreement. Any Equipment not so delivered, 
accepted and settled for by the Cut-off Date, as 
defined in the Sale Agreement, is to be excluded from 
the Sale Agreement and purchased directly by 
SWEPCO. 


The total purchase price of the Equipment, including 
taxes and delivery charges, is now estimated at 
$8,000,000 and will not, in any event, exceed 
$8,400,000. Should the aggregate purchase price 
exceed $8,400,000, Thrall and SWEPCO, unless such 
right is waived by SWEPCO, will enter into an agree- 
ment excluding from the Sale Agreement such unit or 
units as will, after giving effec: to the exclusion, 
reduce the purchase price under the Sale Agreement 
to not more than $8,400,000. SWEPCO will purchase 
such excluded units, for cash, on the date such units 
would otherwise have been settled for under the Sale 
Agreement. 


SWEPCO will pay that portion of the total base price 
represented by the Conditional Sale Indebtedness 
payable in installments from May 1, 1978, to and 
including November 1, 1983 (up to $2,520,000) in 12 
consecutive, equal, semi-annual installments begin- 
ning May 1, 1978 and will pay interest on such 





*This cost will rise to the level of the Welsh figures 
once the Flint Creek rail cars have been in service for 
a comparable period. : 
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indebtedness at the rate of 7.75% per annum from the 
respective Closing Dates under the Sale Agreement on 
which payment to Thrall is made by the Agent and 
funds advanced by the Investors. That portion of the 
total base price represented by the Conditional Sale | 
Indebtedness payable in installments from May 1, 
1984 to and including November 1, 1997 (up to 
$5,880,000) will be paid by SWEPCO in 28 con- 
secutive, equal, semi-annual installments beginning 
May 1, 1984 and SWEPCO will pay interest on such 
indebtedness at the rate of 8.20% per annum, from 
the respective Closing Date under the Sale Agreement 
on which payment to Thrall is made by the Agent and 
funds advanced by the Investors. The Agent may 
invest the funds it receives from the Investors and the 
interest and proceeds from such investment will be 
used to pay Thrall the amounts due pursuant to the 
Assignment. SWEPCO is obligated to make up the 
difference, if any, between such interest and proceeds 
and the amounts due Thrall pursuant to the 
Assignment. SWEPCO will pay the Agent all expenses 
incurred by the Agent with respect to the investments 
made. So long as no default shall have occured and 
be continuing, any excess of the interest and 
proceeds from such investments over and above the 
amounts due Thrall will be paid by the Agent to 
SWEPCO. SWEPCO is also obligated to pay the Agent 
the difference, if any, between the moneys it pays the 
Agent as assignee of Thrall’s rights under the Sale 
Agreement and the installments of principal and 
interest owing the Investors under their certificates of 
interest. The Conditional Sale Indebtedness due from 
May 1, 1988 through November 1, 1997 will, in 
addition to prepayment on casualty occurrences, be 
prepayable beginning in 1988 at 104% of par declining 
in equal annual amounts to 100% of par at maturity, 
in each case together with accrued interest to the date 
of prepayment. The Conditional Sale Indebtedness 
due through November 1, 1988 will not be prepayable 
except on casualty occurrences. 


in the event of any Casualty Occurence, as defined in 
the Conditional Sale Agreement, SWEPCO must 
notify the Agent and when the Aggregate Casualty 
Value, defined as that amount which bears the same 
ratio to the original purchase price of the subject 
Equipment as the unpaid Conditional Sale Indebted- 
ness bears to the original Conditional Sale Indebted- 
ness, exceeds $200,000, SWEPCO will be required to 
pay an amount equal to the Aggregate Casualty Value 
to the Agent on the next date for payment of principal 
and interest. Such amounts may, at SWEPCO’s 
option, be used either to prepay pro rata installments 
of the Conditional Sale Indebtedness or to purchase 
qualifying replacement equipment. 


SWEPCO considered three alternatives, including 
straight purchase and true leasing, before concluding 
that a conditional sale was the most appropriate and 














most economical financing vehicle for the proposed 
transaction. SWEPCO selected a proposal submitted 
by Salomon Brothers on the conditional sale alterna- 
tive. The total cost to SWEPCO of that proposal, 
based on an estimated purchase price of $8,000,000, 
is approximately $16,246,000 over a 20 year period. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction with 
respect to the proposed transaction. Fees and ex- 
penses to be incurred in connection with the proposed 
transaction are estimated at $62,650, including 
$40,000 in financial advisor fees, $11,150 in legal fees 
payable by SWEPCO and $7,500 in legal fees payable 
by the Investors. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 20176), and no 
hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it 
is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is ap- 
propriate in the public interest and in the interest of 
investors and consumers that the application, as 
amended, be granted: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended, be, and it hereby is, granted, effective 
forthwith, subject to the terms and _ conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20208/October 12, 1977 


In the Matter of 


EASTERN UTILITY ASSOCIATES 
Boston, Massachusetts 


(70-6050) 


ORDER AUTHORIZING ISSUE AND SALE OF COM- 
MON SHARES PURSUANT TO EMPLOYEE STOCK 
OWNERSHIP PLAN AND GRANTING REQUEST FOR 
EXEMPTION FROM COMPETITIVE BIDDING 


Eastern Utilities Associates (“EUA”), a registered 
holding company, has filed an application-declaration 
and amendments thereto, with this Commission 
pursuant to Sections 6(a), 7, 12(f) and 12(g) of the 
Public Utility Holding Company Act of 1935 (“Act”) 
and Rules 43(a) and 50(a)(5) promulgated thereunder 
regarding the following proposed transaction. 


EUA proposes to issue and sell from time to time 
through December 31, 1981, up to 150,000 of its 
authorized but unissued common shares pursuant to 
and EUA systems companies (“Employers”) Employee 
Stock Ownership Plan (“Plan”) and related trust agree- 
ment (“Trust”). 


The plan provides that for each year the Employers 
will contribute to the Trust, in cash or in authorized 
but unissued EUA common shares, an amount equal 
to the additional one percent investment tax credit al- 
lowed for the Play year under Section 46(a)(2)(B)(i) of 
the Internal Revenue Code (“Code”). In addition, if an 
appropriate election is made on the consolidated 
federal income tax return and to the extent matched 
by participant contributions, the Employers will con- 
tribute to the Trust, in cash or in authorized but un- 
issued EUA common shares, an amount not in excess 
of an additional one-half percent investment tax credit 
under Section 46(a)(2)(B)(ii) of the Code. The value of 
the common shares contributed by the Employers will 
be equal to the average of the closing prices of EUA 
common shares on the New York Stock Exchange- 
Composite Transactions listing for the twenty con- 
secutive trading days immediately preceding the date 
on which the corresponding tax credit is claimed. 
Cash contributions shall be used to purchase EUA 
common shares on or before thirty days after the due 
date for the filing of EUA’s federal income tax return. 
Whenever cash contributions to the Plan by the 
Employers or by employees or from cash dividends 
received with respect to shares held by the Plan are 
used to purchase shares from EUA, the proceeds will 
be used by EUA to pay or prepay outstanding short- 
term indebtedness and/or for advances to, investment 
in the common shares of, or capital contributions to 
subsidiaries of EUA. 


All employees with at least one year of service and 
who have attained the age of majority will participate 
in the Plan. Under the Plan, EUA common stock re- 
presenting the basic one percent additional invest- 
ment tax credit will be allocated to participants in 
proportion to their compensation, excluding any com- 
pensation exceeding $100,000. Employee contribu- 
tions to the Plan will be entirely voluntary. Partici- 
pants desiring to make contributions shall make an ir- 
revocable pledge prior to the end of the year to which 
the contributions relate indicating the amount, ex- 
pressed as a percentage of compensation, to be con- 
tributed. Contributions shall then be deducted from 
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the participant’s salary during the first six months of 
the next calendar year. 


As required under the Code, the total amount al- 
located to any participant’s account under the Plan 
and any other defined contribution plan maintained by 
the Employers is limited. The annual addition (mean- 
ing the sum of Employer contributions plus the lesser 
of the amount of the employee contributions in 
excess of 6 percent of his compensation or one-half of 
the employee contributions) to a participant’s account 
cannot exceed the lesser of (1) $25,000 (with future 
adjustments to reflect rises in the cost of living) or (2) 
25% of his compensation. The dollar limitation above 
shall increase to up to twice such limitation, by the 
amount of the Employers total contribution in any 
year in which no more than one-third of such total 
contribution is allocated to officers, certain highly- 
paid employees and shareholders who have 10% or 
more of the total voting power or value of all classes 
of EUA shares (disregarding shares held under the 
Plan). Any allocation to a participant in excess of the 
foregoing limitation shall be eliminated by the follow- 
ing procedure: (1) all or part of the participantS con- 
tribution and an equal amount of the Employers’ 
matching contribution shall be returned to the 
participant and the Employers, respectively; (2) any 
excess of the Employers’ remaining contribution shall 
be allocated to other participants until all have been 
allocated the maximum; and (3) any remaining excess 
shall be held in a suspense account and credited 
against the Employer contributions due for suc- 
ceeding years. 


All allocations of shares or cash contributed by the 
Employers will vest immediately in the participants. 
Under the Plan a separate account for each participant 
will be established. Distribution of a participant’s 
account will be made within sixty days of the calendar 
month in which he terminates his employment. Dis- 
tribution will normally be deferred until a participant’s 
account will be made within sixty days of the calendar 
month in which he terminates his employment. Dis- 
stribution will normally be deferred until a partici- 
pant’s retirement unless he makes a one-time election 
to have the amount available from contributions for 
any year distributed as soon as the Code permits dis- 
tribution. Distribution will be made in EUA common 
shares, with cash being paid for the value of any frac- 
tional share, to the participant (or, in the event of his 
death, to the beneficiary designated by him). 


A Trust will be established to receive contributions 
and hold and purchase EUA shares. Any cash divi- 
dends received shail first be used to pay the costs and 
expenses of the Plan, and the balance shall be 
reinvested in EUA common shares. In the event that 
cash dividends are insufficient to pay the costs and 
expenses of the Plan, the deficiency will be paid by 
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the Employers. Each participant may direct the trustee 
as to the manner in which the shares of EUA common 
shares allocated to his account are to be voted and as 
to the exercise or sale of any rights, warrants, or 
options which may be issued on such shares. In the 
absence of direction by the participant, the trustee 
may exercise (to the extent cash is available) or sell 
such rights, warrants or options, in its discretion. 


The general administration of the Plan will be placed 
in an Employee Share Ownership Committee (“Com- 
mittee’) of not less than three persons, who are to be 
designated by the Board of Trustees of EUA. The 
Committee will have the power to interpret and con- 
strue the Plan, to determine all questions of eligibility 
and the status and rights of participants and others, 
and to establish rules for the administration of the 
Plan. 


EUA reserves the right to amend, modify, suspend or 
terminate the Pian in whole or in part at any time. No 
amendment will be effective unless the Plan as so 
amended is for the exclusive benefit of the partici- 
pants and their beneficiaries, and no amendment will 
depreive any participant of the shares allocated to his 
account, except that any amendments may be made 
which are necessary to meet the requirements of the 
Tax Reform Act of 1975 and the Code or the 
appropriate provisions of any subsequent revenue law. 


EUA requests an exemption from the competitive bid- 
ding requirements of Rule 50 under Rule 50(a)(5) for 
the proposed issuance and sale of common shares to 
the Plan. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$42,000, including legal fees of $8,500. No state com- 
mission and no federal commission, other than this 
Commission has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20172), and no 
hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it 
is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application- 
declaration, as amended, be granted and permitted to 
become effective: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject 














to the terms and conditions prescribed in Rule 24 
promulgated under the Act, except that certificates 
thereunder shall be filed quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20209/October 12, 1977 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
New Orleans, Louisiana 


MIDDLE SOUTH ENERGY, INC. 
New Orleans, Louisiana 


(70-5933) 


ORDER AUTHORIZING SUBSIDIARY TO ISSUE COM- 
MON STOCK TO PARENT HOLDING COMPANY 


Middle South Utilities, Inc. (“Middle South”), a 
registered holding company, and its wholly owned 
subsidiary company, Middle South Energy, Inc. 
(“MSEI), have filed a post-effective amendment to an 
application-deelaration previously filed with this Com- 
mission pursuant to Section 6(a), 7, 9(a), 10 and 12(f) 
of the Public Utility Holding Company Act of 1935 
(“Act) and Rules 43 and 50(a)(3) promulgated 
thereunder. 


By order dated December 30, 1976, in this matter 
(HCAR No. 19836), MSEI was authorized to issue and 
sell to Middle South from time to. time through De- 
cember 31, 1977, up to 75,000 shares of MSEl’s 
authorized but unissued no-par common stock at a 
price of $1,000 per share. As of September 1, 1977, 
MSEI has sold 34,000 of such shares to Middle South, 
leaving 41,000 remaining shares authorized to be sold 
through December 31, 1977. 


MSEI now proposes that it be authorized to issue and 
sell to Middle South up to 4,000 additional shares of 
its no-par common stock at a price of $1,000 per share 
for an aggregate cash purchase price of $4,000,000. 
MSEI will apply the proceeds of such sale to its costs 
incurred in the construction of the Grand Gulf Nuclear 


Electric Station project (“Grand Gulf Project”), a two- 
unit nuclear plant having a projected aggregate 
capability of 2,500 MW, presently under construction 
near Vicksburg, Mississippi. The contemplated sales 
of common stock will be made in increments to be 
determined by MSEI and Middle South. Such sales 
will be timed to coincide with MSEIl’s cash needs, 
which are primarily determined by the nature and pace 
of construction on the Grand Gulf Project. 


To the extent that funds are required from external 
sources to acquire the common stock, Middle South 
will obtain such funds through the issuance and sale 
of its unsecured short term promissory notes issued 
under a revolving credit agreement dated as of June 
30, 1977, with a group of banks headed by Manufac- 
turers Hanover Trust Company, New York, New York 
as authorized by the Commission’s order of June 15, 
1977 (HCAR No. 20074). 


It is stated that no state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transaction. It is also stated 
that the issuance and sale of common stock by MSEl 
is exempted from the competitive bidding require- 
ments of Rule 50 by reason of subsection (a)(3) 
thereof. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20184), and no 
hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it 
is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9952/October 6, 1977 


In the Matter of 
INVESTORS SYNDICATE OF AMERICA, INC. 
and 


INVESTORS DIVERSIFIED SERVICES, INC. 
IDS Tower 
Minneapolis, Minnesota 55402 


(812-4172) 


NOTICE OF FILING OF AN APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM THE PROVISIONS OF SECTIONS 
14(a)(1), 12(d)(1)(A), and 12(f), AND FOR APPROVAL 
OF AN OFFER OF EXCHANGE PURSUANT TO 
SECTION 11(a) OF THE-ACT; AND PURSUANT TO 
SECTION 17(b) OF THE ACT FOR ORDER EXEMPT- 
ING CERTAIN PROPOSED TRANSACTIONS BE- 
TWEEN AFFILIATED PERSONS FROM SECTION 
17(a); AND PURSUANT TO SE CTION 17(d) AND 
RULE 17d-1 FOR ORDER PERMITTING CONSUM- 
MATION OF CERTAIN PROPOSED TRANSACTIONS; 
AND FOR CONTINUATION OF CERTAIN OUTSTAND- 
ING ORDERS; AND FOR AN ORDER PURSUANT TO 
SECTION 28(c) OF THE ACT APPROVING A FORM 
OF DEPOSITORY AGREEMENT RELATING TO A 
FACE-AMOUNT CERTIFICATE COMPANY. 


NOTICE IS HEREBY GIVEN that Investors Diversified 
Services, [nc., (“IDS”), a diversified financial services 
company which acts as a principal underwriter and in- 
vestment adviser for its wholly-owned subsidiary, In- 
vestors Syndicate of America, Inc. (“ISA”) and ISA, a 
face-amount certificate company registered under the 
Investment Company Act of 1940 (“Act”) (hereinafter 
collectively “Applicants”) filed an application on 
August 11, 1977, and an amendment thereto on 
September 13, 1977, pursuant to Section 6(c) of the 
Act for an order of exemption from the provisions of 
Sections 14(a)(1), 12(d)(1)(A), and 12(f); and for ap- 
proval of an offer of exchange pursuant to Section 
11(a) of the Act; and pursuant to Section 17(b) of the 
Act for an order exempting certain proposed transac- 
tions between affiliated persons from Section 17(a); 
and pursuant to Section 17(d) and Rule 17d-1 for an 
order permitting consummation of certain proposed 
transactions; and for continuation of certain outstand- 
ing orders; and for an order pursuant to Section 28(c) 
of the Act approving a form of depository agreement 
relating to a face-amount certificate company. All 
interested persons are referred to the Application on 
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file with the Commission for a statement of the re- 
presentations contained therein, which are sum- 
marized below. 


IDS, the parent company of ISA, comprises with its 
subsidiaries a diversified financial service organiza- 
tion engaging in the businesses of selling and issuing 
face-amount investment certificates (through ISA); 
providing investment advisory and administrative 
services to, and distribution of the securities of, 
investment companies; life insurance and annuities; 
securities brokerage; mortgage operations (including 
providing advisory services to a real estate investment 
trust); ownership of real properties; and providing 
investment advisory services to pension funds and 
pools of privately-owned capital. 


Applicants represent that the investment flexibility of 
ISA is limited by certain restrictions peculiar to invest- 
ment companies incorporated in Minnesota. Appli- 
cants state that Minnesota imposes a “shares tax” on 
the capital surplus and undivided profit of domestic 
investment companies to the extent that such 
amounts exceed the value of qualifying Minnesota 
investments (bonds issued by Minnesota municipali- 
ties and interests in Minnesota real estate). Appli- 
cants further state that because of the high rate of 
this tax (currently about 4% per annum) and the fact 
that the tax is based upon asset values rather than 
earnings, an investment company incorporated in 
Minnesota is compelled to invest an amount at least 
equal to the sum of capital, surplus and undivided 
profit in Minnesota investments. Applicants assert 
that ISA currently maintains over 12% of its assets in 
Minnesota investments. 


Applicants represent that, in order to achieve substan- 
tially greater flexibility in choosing investments, they 
desire to reincorporate ISA, a Minnesota corporation, 
by forming a subsidiary as a Delaware corporation 
(“iISA-Delaware”), and merging ISA into ISA-Delaware. 
Applicants represent that the merger of ISA into ISA- 
Delaware will be effectuated pursuant to a Plan and 
Agreement of Merger and in accordance with the 
requirements of Minnesota and Delaware law. 

Applicants further represent that this change of 
domicile (from Minnesota to Delaware) and resultant 
broadened investment flexibility can be expected to 
produce better overall investments bearing higher 
returns; and to the extent that a higher return is 
achieved, it will be a factor in ISA-Delaware’s ability to 
pay higher additional credits to its certificate holders. 


Applicants state that, solely for the purpose of the 
proposed statutory merger, ISA will organize and 
incorporate its subsidiary, ISA-Delaware with mini- 
mum paid in capital and with authorized capital stock 














sufficient to cover the subsequent exchange for ISA 
capital stock. Applicants represent that simultaneous 
with the consummation of the proposed merger ISA- 
Delaware will have no assets or liabilities other than 
the minimum paid-in capital. Applicants assert that, 
prior to the proposed merger, no business will be 
transacted by ISA-Delaware. Applicants further re- 
present that, pursuant to the Plan and Agreement of 
Merger and in accordance with Delaware law, the sur- 
viving corporation, ISA-Delaware, will succeed to all 
the assets, liabilities, rights and obligations of ISA, 
including outstanding certificates. ISA-Delaware will 
have the same officers, directors, auditors and invest- 
ment policies as ISA. 


In order to Effectuate the reincorporation discussed 
above, Applicants request exemptions from the 
following provisions of the Act to the extent noted 
below: 


Section 14[a][7] 


Section 14(a)(1) of the Act provides, in pertinent part, 
that no registered investment company organized after 
the enactment of this title shall make a public offering 
of its securities unless such company has a net worth 
of at least $100,000. 


Applicants seek an exemption from the provisions of 
Section 14(a)(1) of the Act pursuant to Section 6(c) so 
as to permit Applicants to organize and incorporate its 
subsidiary, ISA-Delaware, with less than $100,000 
capital prior to the merger. Applicants represent that 
the exemption is appropriate here because, prior to 
the merger, no face-amount certificates will be issued 
or sold, and no business transacted by ISA-Delaware 
other than Delaware incorporation and qualification 
procedures necessary for the merger. Applicants 
further represent that since upon consummation of 
the merger ISA-Delaware will succeed to all the 
assets, liabilities, rights and obligations of ISA which 
substantially exceed the requirements of Sections 14 
and 28 of the Act, ISA-Delaware will have adequate 
assets and reserves when it commences operations. 


Section 11[a] and 11{c] 


Section 11(a) of the Act provides that it shall be un- 
lawful for any registered open-end company, or any 
principal underwriter for such a company, to make, or 
cause to be made, an offer to the holder of a security 
of such a company, or of any other open-end invest- 
ment company, to exchange his security for a security 
in the same or another such company on any basis 
other than the relative net asset values of the respec- 


tive securities to be exchanged unless the terms of 
the offer have first been submitted to and approved by 
the Commission. Section 11(c)(2) provides that, ir- 
respective of the basis of exchange, the provisions of 
Section 11(a) shall be applicable to any type of offer 
of exchange of the securities of registered face- 
amount certificate companies for the securities of any 
other investment company. 


As the Applicants’ Plan and Agreement of Merger pro- 
vides for the exchange of securities between two 
registered face-amount certificate companies, ISA and 
ISA-Delaware, the proposed transaction, in the 
absence of prior approval by the Commission, would 
be prohibited by Sections 11(a) and 11(c)(2) of the 
Act. Accordingly, Applicants request the approval of 
the Commission pursuant to Section 11(a) of the Act 
of an offer of exchange between ISA and ISA-Delaware 
to be made pursuant to the proposed Plan and Agree- 
ment of Merger described herein. 


In support of the relief requested Applicants state that 
ISA intends to submit its Plan and Agreement of 
Merger for approval of IDS which holds 100% of the 
stock of ISA. Applicants further state that the share- 
holder and certificate holders of ISA will become re- 
spectively the shareholder and certificate holders of 
ISA-Delaware with their preferences and privileges 
remaining unchanged. 


Applicants represent that no expenses will be incurred 
by the certificate holders in conjunction with the 
proposed transaction, the principal abuse to which 
Section 11(a) of the Act is directed, and there will be 
no substantive differences in the shareholder or cer- 
tificate holders rights under Delaware law. Applicants 
further represent that no compensation will be paid to 
any sales representative in connection with any such 
exchange. 


Sections 12[d][1][A] and 12[f] 


As noted above, Applicants propose to change the 
domicile of ISA from Minnesota to Delaware by 
forming a subsidiary as a Delaware corporation, and 
merging ISA into ISA-Delaware pursuant to a Plan and 
Agreement of Merger. As this Plan and Agreement of 
Merger provides for the exchange of all the shares and 
face-amount certificates of ISA for all the shares and 
face-amount certificates of ISA-Delaware, the pro- 
posed transaction might be deemed to violate 
Sections 12(d)(1) and 12(f) of the Act. Therefore, 
Applicants seek an order of exemption from the pro- 
visions of Sections 12(d)(1) and 12(f) of the Act 
pursuant to Section 6(c). 
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Section 12(d)(1) of the Act provides that a registered 
investment company may not purchase or otherwise 
acquire securities issued by another investment 
company if, as a result of such transaction, the 
acquiring company would own in the aggregate: (1) 
more than 3% of the total outstanding voting stock of 
the acquired company; (2) securities issued by the 
acquired company having an aggregate value in 
excess of 5% of the value of the total assets of the 
acquiring company; or (3) securities issued by the ac- 
quired company and all other investment companies 
having an aggregate value in excess of 10% of the 
value of the total assets of the acquiring company. 


Section 12(f) states, in effect, that a registered face- 
amount certificate company can organize and acquire 
all or any part of the capital stock of another face- 
amount certificate company, within certain limitations 
pertaining to the aggregate cost of the capital stock of 
such organized face-amount company, provided such 
stock is acquired and held for investment. 


Applicants represent that prior to the merger ISA will 
own all of the outstanding securities of ISA-Delaware 
which will not function as an operating company. Ap- 
plicants further note that upon consummation of the 
merger the separate existence of ISA will cease and 
the surviving corporation, ISA-Delaware, will succeed 
to all the assets, liabilities, rights and obligations of 
ISA, including outstanding certificates. 


Applicants state that, other than the change of 
domicile from Minnesota to Delaware, the structure of 
the face-amount certificate company will remain the 
same. As noted above, Applicants represent that ISA- 
Delaware will retain the same officers, directors and 
independent auditors as ISA. Applicants also repre- 
sent that ISA-Delaware will follow the same invest- 
ment policies as ISA and the character of the business 
of ISA will remain the same in ISA-Delaware. Appli- 
cants further represent that prior to the merger no 
management fee will be incurred by ISA-Delaware 
and, upon consummation of the merger the invest- 
ment advisory and distribution contracts of ISA will 
terminate and identical ones entered into with the 
surviving corporation, ISA-Delaware. On the basis of 
the foregoing, Applicants submit that the proposed 
transaction will not result in the undue concentration 
of control of an investment company through 
pyramiding nor in the layering or duplication of 
management fees and costs, nor create complexities 
in the structure of an investment company, the 
principal abuses at which Section 12 of the Act is di- 
rected. 


Section 6[c] 


Section 6(c), in pertinent part, authorizes the Com- 
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mission upon application to conditionally or uncondi- 
tionally exempt any person, security or transaction, or 
any class or classes of persons, securities or trans- 
actions, from any provision of the Act or of any rule or 
regulation promulgated thereunder, if and to the 
extent such exemption is necessary or appropriate in 
the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. 


Sections 17[a], 17[b], 17[d] and Rule 17d-1 


The Plan and Agreement of Merger by which Appli- 
cants propose to change the domicile of ISA from 
Minnesota to Delaware by forming a subsidiary as a 
Delaware corporation, and merging ISA into ISA-Dela- 
ware will be approved by IDS as the sole shareholder 
of ISA, ISA as the sole shareholder of ISA-Delaware, 
and by the boards of directors of ISA and ISA-Dela- 
ware. The Plan and Agreement of Merger provides 
that the stock of ISA will be exchanged for the stock 
of ISA-Delaware. Applicants represent that simul- 
taneous with the consummation of the proposed 
merger, ISA-Delaware will become a registered invest- 
ment company under the Act. Applicants further 
represent that pursuant to the Plan and Agreement of 
Merger, and in accordance with Minnesota and 
Delaware law, the separate existence of ISA will cease 
and the surviving corporation, ISA-Delaware (as noted 
above), will succeed to all the assets, liabilities, 
rights and obligations of ISA, including outstanding 
certificates. 


Section 17(a) of the Act, in pertinent part, prohibits an 
affiliated person of a registered investment company 
or any affiliated person of such an affiliated person, 
acting as principal, from knowingly selling any 
security or other property to such registered company 
or knowingly purchasing any security or other 
property from such registered company subject to 
certain exceptions. 


Section 17(b) of the Act provides, however, that the 
Commission, upon application, may exempt a pro- 
posed transaction from the provisions of Section 17(a) 
of the Act if evidence establishes that the terms of the 
proposed transaction, including the consideration to 
be paid or received, are reasonable and fair and do not 
involve overreaching on the part of any person con- 
cerned, and the proposed transaction is consistent 
with the policy of each registered investment 
company concerned, and with the general purposes of 
the Act. 


Section 17(d) of the Act and Rule 17d-1 thereunder 
provide, in pertinent part, that it shall be unlawful for 
any affiliated person of a registered investment 











company, or any affiliated person of such a person, 
acting as principal, to participate in or effect any 
transaction in connection with any joint enterprise or 
other joint arrangement in which such registered 
company, or company controlled by such registered 
company, is a participant unless an application 
regarding such joint enterprise or arrangement has 
been filed with the Commission and an order granting 
such application has been issued. In passing upon 
such application, the Commission will consider 
whether the participation of such registered or 
controlled company in such joint enterprise or joint 
arrangement on the basis proposed is consistent with 
the provisions, policies and purposes of the Act, and 
the extent to which such participation is on a basis 
different from, or less advantageous than that of other 
participants. A joint enterprise or other joint 
arrangement is defined in Rule 17d-1 as any written or 
oral plan, contract, authorization or arrangement, or 
any practice or understanding concerning an enter- 
prise or undertaking whereby a registered investment 
company or a controlled company thereof, and any 
affiliated person of such person, have a joint or a joint 
and several participation, or share in the profits of 
such enterprise or undertaking. 


IDS acts as the principal underwriter and investment 
adviser of its wholly-owned subsidiary, ISA. ISA, in 
turn, owns 100% of the stock of its subsidiary, 
ISA-Delaware. Accordingly, IDS, ISA and ISA-Dela- 
ware are affiliated persons of each other within the 
meaning of Section 2(A)(3) of the Act. 


Therefore, the proposed merger of ISA into ISA-Dela- 
ware might be deemed to constitute the sale of a 
security by a registered investment company to an 
affiliated person of such investment company and, 
concurrently,-the purchase of a security by such in- 
vestment company from an affiliated person thereof. 
Moreover, the incorporation of |SA-Delaware and the 
consent, adoption and implementation of the Plan and 
Agreement of Merger by IDS, ISA and ISA-Delaware 
might be deemed to constitute a “joint transaction” 
and ISA-Delaware might be deemed to constitute a 
“joint transaction” between a registered investment 
company and affiliated persons of such registered in- 
vestment company. Accordingly, Applicants request 
an order exempting the proposed transactions from 
the provisions of Section 17(a) of the Act pursuant to 
Section 17(b) and permitting the consummation of the 
proposed transactions pursuant to Section 17(d) and 
Rule 17d-1. 


Applicants represent that the incorporation of ISA- 
Delaware and its subsequent merger with ISA is pro- 
posed solely as a means for changing the domicile of 
ISA to Delaware. Applicants represent that upon con- 
summation of the merger ISA-Delaware will es- 
sentially be the same company as ISA was prior to the 


merger. As noted above, Applicants represent that 
ISA-Delaware will retain the same officers, directors 
and independent auditors as ISA. Applicants re- 
present that the investment policy of ISA-Delaware 
will be the same as ISA’s investment policy recited in 
its registration statements and reports filed with the 
Commission. Applicants represent that the share- 
hoiders and certificate holders of ISA will become 
shareholders and certificate holders of ISA-Delaware 
with no change in their respective interests. Ap- 
plicants represent that no expenses will be incurred 
by certificate holders and there will be no substantive 
differences in the rights of shareholders and cer- 
tificate holders under Delaware law. Applicants re- 
present that ISA and ISA-Delaware will be organized, 
operated and managed both before and after the 
merger in the best interests of all their security 
holders and not in the best interest of the directors, 
officers, investment advisers, depositors or affiliated 
persons thereof, nor in the interest of any special 
class of security holders. 


Applicants submit on the basis of the foregoing that 
the terms of the proposed transactions are reasonable 
and fair and do not involve overreaching. Applicants 
further represent that the proposed transactions are 
consistent with ISA’s investment policy and the 
purposes of the Act, and that the participation by IDS, 
ISA, and ISA-Delaware in the proposed transactions is 
not on a basis less advantageous than that of other 
participants. 


Section 28(c) 


Section 28(c) provides, among other things, that the 
Commission shall by rule, regulation, or order in the 
public interest or for the protection of investors, re- 
quire a registered face-amount certificate company to 
deposit and maintain, upon such terms and con- 
ditions as the Commission shall prescribe and as are 
appropriate for the protection of investors, with one or 
more institutions, having the qualifications required 
by Section 26(a)(1) of the Act for a trustee of a unit 
investment trust, all or any part of the investments 
maintained by such company as certificate reserve re- 
quirements under the provisions of Section 28(b) of 
the Act. 


On November 16, 1940, the Commission issued an 
order (Investment Company Act Release No. 18) ap- 
proving a general depository agreement (“Agreement”) 
between ISA and the Marquette National Bank 
(“Bank”) requiring ISA to deposit and maintain, in ac- 
cordance with the terms and conditions set forth in 
the Agreement, with the Bank or with some other 
trustee or trustees having the qualifications required 
by paragraph 1 of Section 26(c) of the Act, qualified 
assets at least equal to the certificate reserve require- 
ments of Section 28 of the Act for certain outstanding 
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certificates. The Agreement further provided that the 
semi-annual and annual statements regarding the 
aggregate value of !SA’s assets, required to be filed 
with the Bank in January and July of each year, be 
audited and certified by independent accountants. 
However, the Commission by an order dated Sep- 
tember 16, 1977 (Investment Company Act Release 
No. 9935) approved an amendment to the Agreement 
between ISA and the Bank so as to only require 
annual rather than semi-annual certification of finan- 
cial statements of ISA by an independent public ac- 
countant. The Commission has also issued orders, 
contained in Investment Company Act Release Nos. 
792, 1895, 3105, 3552, 3751, 4390, 6810, 8551, 8821 
and 9188, granting applications for amendments to 
the Agreement to include coverage of new series of 
securities proposed to be issued by ISA. 


Applicants request an order pursuant to Section 28(c) 
of the Act approving a form of depository agreement 
between ISA-Delaware and the Bank. 


In support of the application Applicants represent 
that, other than the change of domicile, the face- 
amount certificate company will remain the same after 
the merger; and that the surviving corporation, ISA- 
Delaware, will succeed to all the liabilities, rights and 
obligations of ISA, which include assets and reserves 
substantially in excess of those required by Section 
28 of the Act. Applicants further represent that the 
depository agreement between iSA-Delaware and the 
Bank is identical to the existing depository agreement 
between ISA and the Bank, as amended by Investment 
Company Act Release No. 9335. 


Continuation of Certain Outstanding Exemptive Or- 
ders 


Applicants finally request that certain outstanding ex- 
emptive orders issued to ISA by the Commission be 
continued upon the consummaticn of the proposed 
merger of ISA into ISA-Delaware, and be made ap- 
plicable to ISA-Delaware. Applicants represent that 
these outstanding orders are contained in Investment 
Company Act Release Nos. 4192, 4178 and 2517. In 
support of the application, Applicants represent that, 
other than the change of domicile, the structure of the 
face-amount certificate company will remain the same 
after the merger. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 31, 1977, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
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dressed: Secretary, Securities and Exchange Com- 
mission, Washington, D. C. 20549. A copy of such re- 
quest shall be served personally or by mail upon Ap- 
plicants at the address stated above. Proof of such 
service (by affidavit, or in case of an attorney-at-law, 
by certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0)5 of the Rules and 
Regulations promulgated under the Act, an order dis- 
posing of the application will be issued as of course 
following said date, unless the Commission thereafter 
orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter, in- 
cluding the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9953/October 11, 1977 


In the Matter of 


AMERICAN GENERAL EXCHANGE FUND 
(A California Limited Partnership) 

201 South Lake Avenue 

Pasadena, California 91101 


AMERICAN GENERAL CAPITAL MANAGEMENT, INC. 
2777 Allen Parkway 
Houston, Texas 77019 


and 


MARYLAND CASUALTY COMPANY 
3910 Keswick Road 
Baltimore, Maryland 21211 


(812-4101) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 17(b) OF THE ACT FOR AN ORDER EX- 
EMPTING PROPOSED TRANSACTION FROM SEC- 
TION 17(a) OF THE ACT, AND FOR ORDER PUR- 
SUANT TO SECTION 17(d) OF THE ACT AND RULE 
17d-1 THEREUNDER PERMITTING PROPOSED 
TRANSACTION. 








NOTICE IS HEREBY GIVEN that American General Ex- 
change Fund (A California Limited Partnership) 
(“Fund”), and open-end, diversified, management in- 
vestment company registered under the Investment 
Company Act of 1940 (“Act”), American General 
Capital Management, Inc. (“Management”), and Mary- 
land Casualty Company (“Casualty”) (Fund, Manage- 
ment and Casualty are referred to collectively as “Ap- 
plicants”), filed an application on March 7, 1977, and 
amendments thereto on July 28, 1977, and September 
20, 1977, pursuant to Section 17(b) of the Act, for an 
order of the Commission exempting from the 
provisions of Section 17(a) of the Act the proposed 
sale of a single joint errors and omissions insurance 
policy by Casualty to Fund and to Management, and 
for an order pursuant to Section 17(d) of the Act and 
Rule 17d-1 thereunder permitting the joint acquisition 
by Fund and Management of that errors and omis- 
sions insurance policy and an appropriate allocation 
of the premium costs on that policy between Fund 
and Management. All interested persons are referred 
to the application on file with the Commission for a 
Statement of the representations contained therein, 
which are summarized below. 


Fund is an open-end, diversified, management in- 
vestment company registered under the Act. Fund’s 
investment adviser is Management, which is a wholly- 
owned subsidiary of American General Insurance 
Company (“Insurance”). Casualty is also a wholly- 
owned subsidiary of Insurance. 


Applicants state that, in making application to the 
Commission for an order granting those exemptions 
from the Act which are necessary for Fund to conduct 
business in a limited partnership form, Fund re- 
presented inter alia, that it would be covered by an 
errors and omissions insurance policy and it would 
not voluntarily cancel such insurance (Investment 
Company Act Release Nos. 9134, Jan. 26, 1976, and 
9156, Feb. 13, 1976). At the time of Fund’s application 
for such order, First State Insurance Company (“First 
State”) was the insurance carrier for an erros and 
omissions insurance policy covering Management and 
the investment companies for which Management acts 
as investment adviser, including Fund, and Fund con- 
templated compliance with the aforementioned re- 
presentation by renewing its coverage under the 
policy written by First State. First State, however, 
elected not to renew such errors and omissions in- 
surance policy, and the policy expired on November 
18, 1976. Management understands that First State is 
the only insurance carrier which regularly writes ‘“In- 
vestment Trust Errors and Omissions Policies” for in- 
vestment companies and their investment advisers. In 
view of the general unavailability of errors and omis- 
sions insurance and the specific unavailability of such 
a policy from First State, Management has arranged 
to purchase the needed insurance from Casualty in 


order for Fund to comply with its representation that 
it would be covered by an erros and omissions in- 
surance policy. 


Since First State elected not to renew the required 
errors and omissions insurance policy, and until such 
time as a Commission order might be obtained per- 
mitting the sale by Casualty of a single joint errors 
and omissions policy to Fund and Management and 
an appropriate allocation of the premiums between 
Fund and Management, Fund, Management and 
Fund’s Managing General Partners have been covered 
by an errors and omissions insurance policy written 
by Casualty and obtained by Management at its sole 
cost. All claims by Fund against Casualty under such 
policy will be negotiated by and settled only with the 
consent of a majority of a Managing General Partners 
who are not interested persons of Fund. 


Casualty proposes to sell a single joint errors and 
omissions policy to Management and Fund for a 
current annual premium of $25,000. The policy pro- 
vides for coverage up to the limit of $5 million for 
each and every loss and in the aggregate with a 
$50,000 deductible for each loss. Pursuant to this 
policy Casualty will agree to indemnify Fund; its 
Managing General Partners, including four Managing 
General Partners not deemed to be interested persons 
of Fund within the meaning of Section 2(a)(19) of the 
Act; its Non-Managing General Partners, including 
Management and American General Exchange Cor- 
poration (“Exchange”) (a wholly-owned subsidiary of 
Management formed soley for the purpose of contri- 
buting and maintaining a minimum interest of at least 
one percent of Fund’s outstanding shares, as a 
condition of obtaining a necessary ruling from the 
Internal Revenue Service); and all of the officers and 
directors of the foregoing, against the following: (a) 
any losses incurred by any insured party from any 
claim by a limited partner or former limited partner by 
reason of any negligent act, error or accidental 
omission committed within the scope of such insured 
party’s duties; (b) any losses incurred by an insured 
party from any claim by any present or former limited 
partner arising from any accidental failure to discover 
dishonest acts of any partner of the Fund, which dis- 
honest acts caused a loss to such limited partner; and 
(c) the costs and expenses incurred in the defense of 
any claim for which indemnity is provided under the 
policy. All claims by Fund against Casualty under the 
proposed policy will be negotiated by and settled only 
with the consent of a majority of the disinterested 
Managing General Partners. All amendments to or 
renewals of this policy will be negotiated and 
approved by a majority of the disinterested Managing 
General Partners. 


Fund and Management propose to acquire a single 
joint errors and omissions insurance policy from 
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Casualty, and to allocate the cost of the premiums on 
that policy between them on the following basis: 
Fund proposes to pay that portion necessary to 
provide coverage solely for those Managing General 
Partners who are not affiliated persons of Manage- 
ment, as defined in Section 2(a)(3) of the Act, or 
interested persons of Management, as defined in 
Section 2(a)(19) of the Act. The remaining portion of 
the premium, to be paid by Management, will provide 
coverage to Management, the three Managing General 
Partners who are interested persons of Management, 
and Exchange, the other Non-Managing General 
Partner. Thus, the portion of the total premium to be 
paid by Fund may be expressed as a fraction, the 
denominator of which is the total number of Managing 
General Partners (7) plus Management plus Exchange 
(for a total of 9), and the numerator of which is the 
number of disinterested Managing General Partners 
(4). The remaining portion of the premium, 5/9 of the 
total, is to be paid by Management. Applicants state 
that this calculation has the effect of counting 
Management twice for purposes of computing its 
share of total premiums, ,because Exchange is a 
wholly-owned subsidiary of Management, and that 
this is equitable and appropriate because Manage- 
ment acts as both investment adviser and general 
partner of Fund. The foregoing proposed allocation 
will result in payment of $11,111.11 or 44.44% of the 
total annual premium by Fund, and in payment of 
$13,888.89 or 55.56% by Management. 


Management and Casualty, as wholly-owned subsidi- 
aries of Insurance, may be deemed to be under the 
common control of Insurance and are thus affiliated 
persons of each other under Section 2(a)(3) of the Act. 
Management is an affiliated person of Fund under 
Section 2(a)(3) of the Act. Accordingly, Casualty, as 
an affiliated person of a registered investment com- 
pany, or any affiliated person of such person, acting 
as principal, knowingly to sell to or to purchase from 
registered investment company any security or other 
property subject to certain exceptions. Section 17(b) 
of the Act provides that the Commission, upon appli- 
cation, may exempt a proposed transaction from the 
provisions of Section 17(a) of the Act if the evidence 
establishes that the terms of the proposed trans- 
action, including the consideration to be paid or re- 
ceived, are reasonable and fair and do not involve 
overreaching on the part of any person concerned, and 
the proposed transaction is consistent with the policy 
of each investment company concerned and with the 
general purposes of the Act. 


Section 17(d) of the Act and Rule 17d-1 thereunder 
provide, in pertinent part, that it shall be unlawful for 
any affiliated person of a registered investment 
company, or any affiliated person of such a person, 
acting as principal, to participate in or effect any 
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transaction in connection with any joint enterprise or 
other joint arrangement in which any such registered 
company, or company controlled by such registered 
company, is a participant unless an application 
regarding such joint enterprise or arrangement has 
been granted by an order of the Commission. In 
passing upon such application, the Commission will 
consider whether the participation of such registered 
or controlled company in such joint enterprise or joint 
arrangement on the basis proposed is consistent with 
the provisions, policies and purposes of the Act, and 
the extent to which such participation is on a basis 
different from or less advantageous than that of other 
participants. A joint enterprise or other joint 
arrangement is defined in Rule 17d-1 as any written or 
oral plan, contract, authorization or arrangement, or 
any practice or undertaking concerning an enterprise 
or undertaking whereby a _ registered investment 
company or a controlled company thereof, and any 
affiliated person of such person, have a joint or a joint 
and several participation, or share in the profits of 
such enterprise or undertaking. 


Applicants state that the terms of the proposed joint 
policy and the consideration proposed to be paid 
under it are reasonable and fair and do not involve 
overreaching on the part of any person concerned 
within the meaning of Section 17(b) of the Act. Al- 
though Casualty has not previously underwritten this 
kind of risk, and therefore has no experiential basis 
upon which to calculate the level of premium 
necessary to meet potential claims, Applicants state 
that it is well known that there have been general 
increases in the cost of errors and omissions insur- 
ance, and that there is a greater exposure by the 
Fund’s general partners to losses under the policy 
because claims may be asserted by a limited partner 
who has suffered a loss as a result of having been 
deemed a general partner. Applicants state that the 
total annual cost of the premium to be paid by Fund, 
calculated in the manner described above, is 
$11,111.11, and would be relatively small compared to 
its total net assets. At June 30, 1977, Fund’s total net 
assets were approximately $143.234 million, so the 
share of the premium to be borne by Fund on that 
date equalled .0257% of such value. 


Applicants also contend that Fund’s participation in 
the proposed joint acquisition of the policy and in 
allocation of premium costs between Fund and Man- 
agement is not on a basis different from or less ad- 
vantageous than that of other participants. Appli- 
cants state that the proposed method of allocation, as 
described above, Is the method recommended by 
Casualty, and will result in payments which would 
approximate the premiums to be paid by each party if 
two individual errors and omissions policies were 
purchased by Fund and Management. Applicants also 
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$0.114 per common share outstanding, are being re- 
tained temporarily as a reserve against possible 
claims that may be asserted against Applicant. 
Applicant states that it has no knowledge of any such 
claims other than accrued franchise taxes, accrued 
disbursing fees, and legal and accounting fees to be 
incurred in finally winding up Applicant’s business. 
Applicant states further that it estimates that such ex- 
penses will not exceed $5,000, leaving approximately 
$0.10 per share to be disbursed as a final liquidating 
dividend. According to the application, if an order of 
the Commission is issued declaring that Applicant 
has ceased to be an investment company, Applicant 
proposes to convene a final meeting of its Board of 
Directors at which the directors will be requested (1) 
to authorize the filing of articles of dissolution with 
the Illinois Secretary of State, and (2) to authorize the 
delivery of the remaining assets to three of Ap- 
plicant’s directors as Trustees, for the benefit of 
Applicant’s shareholders. Applicant states that the 
Trustees will be instructed to pay all remaining ad- 
ministrative costs and deliver the balance to Merc- 
antile with directions to disburse said money as a 
final liquidating dividend to Applicant’s shareholders 
in proportion to their respective interests, and that a 
surety bond will be maintained on such Trustees until 
said funds have been delivered to Mercantile as 
described above. 


Applicant represents that, from and after April 29, 
1976, with the filing of their statement of intent to 
dissolve pursuant to Illinois law, Applicant ceased to 
hold itself out as being engaged in the business of 
investing, reinvesting or trading in securities and that 
its business operations from and after April 29, 1976, 
have been limited to those involved in connection with 
its dissolution and the liquidation of its assets. 


Section 8(f) of the Act provides, in part, that when the 
Commission, upon application, finds that a registered 
investment company has ceased to be an investment 
company, it shall so declare by order, and that, upon 
the taking effect of such order, the registration of 
such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 4, 1977, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Com- 
mission, Washington, D. C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney-at- 


law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponementss thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9956/October 12, 1977 


In the Matter of 


SCYTHIAN FUND, INC. 
213 Lackawanna Avenue 
Olyphant, Pennsylvania 18447 


(811-1303) 


ORDER PURSUANT TO SECTION 8(f) OF THE IN- 
VESTMENT COMPANY ACT OF 1940 DECLARING 
THAT SCYTHIAN FUND, INC., HAS CEASED TO BE 
AN INVESTMENT COMPANY. 


On September 15, 1977, a notice was issued (Iinvest- 
ment Company Act Release No. 9933) stating that 
Scythian Fund, Inc. (“Fund”), registered under the In- 
vestment Company Act of 1940 (“Act”) as a diversified 
open-end management investment company, filed an 
application on September 1, 1977, pursuant to Section 
8(f) of the Act, for an order of the Commission de- 
claring that the Fund has ceased to be an investment 
company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the Fund has ceased to be an investment company. 
Accordingly, 
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IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Scythian Fund, Inc., under the 
Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9957/October 13, 1977 


In the Matter of 


GREATEASTERN FUND OF BOSTON, INC. 
118 North Pitt Street 
Mercer, Pennsylvania 16137 


(811-1392) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE INVESTMENT COMPANY ACT 
OF 1940 FOR AN ORDER DECLARING THAT THE 
APPLICANT HAS CEASED TO BE AN INVESTMENT 
COMPANY. 


NOTICE IS HEREBY GIVEN that Greateastern Fund of 
Boston, Inc. (“Applicant”), registered under the 
Investment Company Act of 1940 (“Act”) as an open- 
end, diversified management investment company, 
filed an application on March 7, 1977, and an amend- 
ment thereto on September 28, 1977, pursuant to 
Section 8(f) of the Act, for an order of the Com- 
mission declaring that Applicant has ceased to be an 
investment company as defined in the Act. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


Applicant was organized under the laws of Massa- 
chusetts on April 14, 1966, and it registered with the 
Commission under the Act on May 31, 1966. It filed a 
registration. statement (File No. 2-25080) under the 
Securities Act of 1933 on the latter date, which was 
declared effective by the Commission on April 19, 
1967. Pursuant to this registration statement Ap- 
plicant commenced a public offering of shares of its 
common stock. The application states that the public 
offering of Applicant’s stock was discontinued on 
April 13, 1976. The application further states that on 
December 13, 1976, a majority of Applicant’s out- 
standing voting securities voted in favor of a Plan of 
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Liquidation and Dissolution (“Plan”). Pursuant to the 
provisions of the Plan the Applicant’s assets were 
liquidated at their current market value, the expenses 
of the Applicant paid ant the net assets distributed on 
a pro-rata basis to Applicant’s shareholders on April 
29, 1977. None of the costs and expenses of im- 
plementation of the Plan were borne by Applicant. 


Applicant also states that in accordance with the 
provisions of the Plan all of the net assets of the 
Applicant have been distributed to the Shareholders, 
and active operations of it have ceased. In addition, it 
is alleged that all known liabilities of Applicant have 
been paid. Furthermore, Applicant states that it 
intends to shortly file a Statement of Intent fo 
Dissolve with the Secretary of the State of Massa- 
chusetts, and that upon receipt of its requested 
Section 8(f) order it will also file a Certificate of 
Dissolution with the Secretary of State of Massa- 
chusetts and will be formally dissolved in accordance 
with the requirements of Massachusetts law. 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission, on its own motion or upon 
application, finds that a registered investment com- 
pany has ceased to be an investment company, it 
shall so declare by order, and upon the effectiveness 
of such order, the registration of such company shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 7, 1977, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reason 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Com- 
mission, Washington, D. C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant at the address stated above. Proof of such 
service (by affidavit, or in case of an attorney-at-law, 
by certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application herein will be issued as 
of course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons, who request a 
hearing or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 





@¢ 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 8143/October 6, 1977 


SEC v. RICHARD H. SNOOKS 
(W.D. Mo. 77-6051-CV-SJ) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office, and John F. Kern, Attorney-in- 
Charge of the St. Louis Branch Office of the 
Securities and Exchange Commission, announced 
that on August 12, 1977, an injunctive action was filed 
in Federal Court in Kansas City, Missouri, against 
Richard H. Snooks of St. Joseph, Missouri. Snooks is 
president of Citizens Loan and & Savings Company 
(“Citizens”), a loan and investment company also 
located in St. Joseph, Missouri. 


The complaint alleged that Snooks had violated 
Sections 5 and 17(a) of the Securities Act of 1933 and 
Section 10(b) and Rule 10b-5 thereunder of the 
Securities Exchange Act of 1934 (the registration and 
anti-fraud provisions of the Federal securities laws). 


Citizens, on August 11, 1977, had filed a petition 
pursuant to the provisions of Chapter XI of the Bank- 
ruptcy Act. This Chapter XI filing, among other 
things, stayed the initiation of all litigation against it, 
however, after a hearing before the bankruptcy judge, 
the Commission was authorized to pursue its enforce- 
ment action against Citizens and on September 19, 
1977, an amended complaint was filed which named 
Citizens as a defendant in this action along with 
Snooks. On September 16, 1977, Citizens was 
adjudicated a bankrupt and a trustee was appointed to 
liquidate that company. 


The complaint alleged that Citizens and Snooks had 
been offering and selling to public investors certain 
securities of Citizens in the form of passbook savings 
accounts and certificates of deposit. The complaint 
also alleged that Snooks and Citizens had omitted to 
inform investors that in excess of 80% of Citizens 
assets were in the form of unsecured loans to com- 
panies owned by Snooks and that such loan con- 
centration is a violation of a Missouri statute and that 
the companies owned by Snooks were in arrears in 


repaying their obligations to Citizens and that their 
ability to repay had been impaired by payments of 
personal expenses for and loans to Snooks. 





Litigation Release No. 8144/October 6, 1977 


SEC v. TRUSTEES LOAN AND DISCOUNT CO. and 
FRANK CATERINICCHIA 
(N.D. ALA. C-77-34N) 


Jule B. Greene, Administrator of the Atlanta Regional 
Office of the Securities and Exchange Commission, 
announced that on September 15, 1977, Honorable 
Robert E. Varner, United States District Judge for the 
Middle District of Alabama at Montgomery, denied the 
Commission’s request for permanent injunction a- 
gainst Trustees Loan and Discount Co., an Alabama 
corporation now under a Chapter XI arrangement, and 
Frank Caterinicchia of Birmingham, Alabama. The 
Court found that the Commission had shown that 
both defendants had made misrepresentations and 
omissions to investors and that the violations of the 
anti-fraud provisions of the federal securities laws had 
occurred over a substantial period of time and were 
not a single inadvertent act, but declined to issue the 
injunction upon a finding that the Commisison had 
failed to prove the likelihood of a resumption of the 
misconduct by the defendants. 





Litigation Release No. 8145/October 6, 1977 


SEC v. THE 1.E.S. MANAGEMENT GROUP, INC., et al. 
(U.S.D.C. New Jersey, Civil Action No. 77-1039) 


Paul F. Leonard, Administrator of the Washington 
Regional Office and Thomas H. Monahan, Assistant 
Administrator of the Philadelphia Branch Office of the 
Securities and Exchange Commission announced that 
on September 21, 1977, Securities Investor Protection 
Corporation (SIPC) filed an Application and Order to 
Show Cause in the United States District Court for the 
District of New Jersey seeking an adjudication that 
the customers of The !.E.S. Management Group, Inc. 
(IES), a broker-dealer located in Irvington, New 
Jersey, are in need of the protection of afforded by the 
Securities Investor Protection Act of 1970 (SIPA) and 
appointing a trustee for the liquidation of the 
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business and property of IES in accordance with 
SIPA. On September 26, 1977, the Commission filed 
affidavits in support of SIPC’s Application which was 
consolidated with the Commission’s Complaint filed 
May 27, 1977, alleging violations of Sections 15(c)(3) 
and 17(a) of the Securities Exchange Act of 1934 and 
Rules 15c3-1, 17a-3, 17a-4 and 17a-11 thereunder. 


On September 27, 1977, a hearing was held before the 
Honorable Vincent P. Biunno, United States District 
Judge. Judge Biunno entered an order adjudicating 
that (1) the customers of IES are in need of the 
protection afforded by SIPA; (2) Michael Griffinger be 
appointed as trustee for the liquidation of the 
business of IES; (3) all creditors of IES and all other 
persons be enjoined and restrained from directly or 
indirectly removing, transferring, selling, pledging, 
assigning or otherwise disposing of, withdrawing or 
interfering with any assets or property owned, 
controlled, or in the possession of IES; and (4) 
pursuant to Section 6(c)(1) of SIPA, all creditors of 
IES and all other persons be enjoined and restrained 
for 21 days from enforcing valid, non-preferential liens 
or pledges against the property of IES. 


The New York Regional Office initiated the filing of 
the Complaint in the Commission’s action and 
assisted in SIPC’s Application. 


For further information see Litigation Release No. 
7991. 





Litigation Release No. 8146/October 6, 1977 


SEC v. GAMBLE-SKOGMO, INC., et al. 
(N.D. ILL. CIVIL NO. 77 C 3426) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office, announced that on September 14, 
1977, the Commission filed a complaint in the United 
States District Court for the Northern District of 
Illinois against Gamble-Skogmo, Inc. (“G-S”), a Dela- 
ware corporation primarily engaged in retail opera- 
tions; Herbert B. Nelson (“Nelson”), former president 
of Gamble Import Corporation (“GIC”), a subsidiary of 
G-S; and Samuel Luftig (“Luftig”), former senior vice 
president of GIC. 


The complaint alleges that during the period 1968 
through September, 1976, GIC received kickbacks and 
rebates from various foreign ocean carriers and 
Japanese television manufacturers. It further alleges 
that defendants Nelson and Luftig were officers of 
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GIC during this period of time, and caused the 
company to enter into the kickback and rebate 
agreements. 


It is alleged that G-S failed to disclose these kick- 
backs and rebates in various annual reports and proxy 
statements. In addition, the complaint alleges that 
Nelson, Lufting and G-S violated and/or aided and 
abetted violations of the reporting and proxy pro- 
visions by failing to disclose this information. 
Further, it alleges that Nelson and Luftig violated the 
anti-fraud provisions of the securities laws due to 
their part in the kickback and rebate transactions. 


On September 15, 1977, Federal District Judge Frank 
J. McGarr entered an order of permanent injunction by 
consent against G-S, enjoining it from further viola- 
tions of the reporting and proxy provisions of the 
securities laws. The company consented to the entry 
of the order without admitting or denying the allega- 
tions of the complaint filed against it. The action is 
still pending against Nelson and Luftig. 





Litigation Release No. 8147/October 11, 1977 


SEC v. LINDQUIST, et al. 
(Central District of California, CR-77-244) 


Robert Brosio, United States Attorney for the Central 
District of California, and Gerald E. Boltz, Administra- 
tor for the Los Angeles Regional Office, jointly an- 
nounced that on September 2, 1977, a five man, seven 
women jury returned guilty verdicts against Kenneth 
Linquist, 42, a Logan, Utah businessman. The jury 
found Linquist guilty of conspiracy, aiding and 
abetting in the fraud by an investment adviser upon its 
client, a mutual fund, and perjury. 


Previously, on August 24, 1977, the same jury found 
Kay Harrison, 58, of Los Angeles, California, a former 
mutual fund administrator, guilty of conversion and 
defrauding an advisory client. The mutual funds that 
were alleged to have been defrauded by Linquist and 
Harrison were the All American Fund, formerly of Los 
Angeles, California, and The Financial Fund, Inc. of 
Seattle, Washington. Robert Solomon, 36, of Encino, 
California, earlier pled guilty to one count of con- 
spiring and testified for the Government. David 
Nemelka, the fourth and last person indicted, of Salt 
Lake City, Utah, was acquitted on all counts. 


The five week trial before the Honorable Robert M. 
Takasugi was a result of an indictment returned on 





February 24, 1977 by a Federal Grand Jury sitting in 
Los Angeles. The indictment was one of a series of 
indictments involving the All American Fund and The 
Financial Fund, all of which alleged that various 
persons caused bribes and kickbacks to be made to 
Harrison and Solomon in return for their causing 
various stocks to be purchased by the mutual funds. 


The indictment: alleged and the evidence adduced 
during the trial established that during March, April 
and May, 1973, Harrison caused the mutual funds to 
purchase approximately $153,000 of Gas-N-Save of 
Idaho, Inc. stock, with the vast majority being sup- 
plied by Lindquist through various brokerage houses 
in Salt Lake City, Utah. Lindquist, in return for such, 
purportedly transferred control of Gas-N-Save of 
Idaho, Inc. to Solomon and Harrison. The evidence 
further established that the fact of the purchase and 
the surrounding circumstances were not disclosed to 
the investors of either mutual fund. 


Sentencing of Harrison and Linquist was set for 
October 31, 1977. 





Litigation Release No. 8148/October 11, 1977 


SEC v. DIZON, et al. 
(Central District of California 77-247) 


Robert Brosio, United States Attorney in Los Angeles, 
and Gerald E. Boltz, Administrator of the Los Angeles 
Regional Office, announced that on July 11, 1977, 
after a three week jury trial, before the Honorable 
Robert Firth, a mutual fund adviser and one other 
person were found guilty on various charges con- 
tained in an indictment returned on February 24, 1977. 


Kay Harrison, 58, of Los Angeles, was convicted on 
all five counts of the indictment, and James E. Dizon, 
42, of Beverly Hills, was found guilty on three counts 
and acquitted on two others. Earlier Peter Polland, 43, 
of Los Angeles and Robert Solomon, 36, of Encino, 
each pled guilty on June 21, 1977 to one count of 
conspiracy. 


Mrs. Harrison was senior vice president of All 
American Fund, (Fund) which later went into court 
supervised receivership and was subsequently merged 
into another mutual fund. Mr. Solomon was a partner 
with Mrs. Harrison in Financial Management Corpora- 
tion of America, (FMCA) which had entered into an 
executory contract with the Fund’s former manager to 
take over the management of the Fund. Mr. Dizon and 


his brother-in-law, Mr. 
promoters. 


Polland, were securities 


The indictment, which was returned in February 1977, 
alleged that in November, 1972, all four defendants 
conspired to cause the Fund to pay $112,500 for Torr 
Laboratories, Inc. stock which was owned by Dizon 
and Polland. The indictment charged that Dizon and 
Polland agreed to pay a kickback to Solomon of 
$54,000 from the monies they would receive from the 
sale in order that Solomon would use his influence 
with the Fund to see that the purchase was made. The 
indictment went on to allege that Harrison agreed to 
go along with the transaction as she was partner with 
Solomon in FMCA. The indictment further alleged that 
Harrison received various forms of additional com- 
pensation including the free rental and use of a Cadil- 
lac automobile for a period of time and the right to 
sell her interest in FMCA at a profit to her of 
approximately $15,000. 


Mrs. Harrison and Mr. Dizon were found guilty on the 
same three counts including a section of the Invest- 
ment Advisers Act of 1940 that prohibits defrauding of 
a client by an adviser. In addition, Mrs. Harrison and 
Mr. Dizon were also found guilty of converting the 
assets of a mutual fund and conspiracy to violate the 
Investment Company Act of 1940 and the Investment 
Advisers Act. Mrs. Harrison was found guilty of 
accepting compensation in connection with the 
purchase of securities of a mutual fund. 


Sentencing for each was set for October 31, 1977. 





Litigation Release No. 8149/October 7, 1977 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14040/October 7, 1977 





Litigation Release No. 8150/October 12, 1977 


U.S. V. JOHN K. DEES 
(C.D. Cal., Crim. 77-1230) 


Robert L. Brosio, United States Attorney for the 
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Central District of California and Gerald E. Boltz, 
Regional Administrator of the Los Angeles office of 
the United States Securities and Exchange Commis- 
sion today announced that on October 5, 1977, a 
federal grand jury sitting in Los Angeles returned a 
two count perjury indictment charging John Dees (a 
Fresno, California Certified Public Accountant with 
giving false testimony in a Securities and Exchange 
Commission investigation of Sun Fruit, Ltd. 


The Commission’s investigation resulted in the filing 
last year of a complaint seeking injunctive and other 
relief against Sun Fruit, Walter Wencke of San Diego, 
its controlling person, Dees and other individuals. In 
addition, Dess, Wencke, Paul Potter of San Diego, 
and Richard Mets of Fresno, were indicted by a 
federal grand jury in San Diego in July, 1977 on 34 
counts of mail fraud and securities laws violations 
involving Sun Fruit. For further information, see 
Litigation Release Nos. 7517, August 10, 1976; 7741, 
January 18, 1977; 7874, April 14, 1977; and 8084, 


and 8084, August 25, 1977. 





Litigation Release No. 8151/October 12, 1977 


SEC v. PRICE, ALLEN & STEVENS SECURITIES 
CORP. 
(N.D. Ohio E.D., Civil Action No. C-77-1055) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office, and Orazio Sipari, Attorney in Charge 
of the Cleveland Branch Office, of the Securities and 
Exchange Commission, announced that on October 4, 
1977, the Commission filed a civil injunctive action in 
the United States District Court for the Northern 
District of Ohio, Eastern Division at Cleveland, Ohio, 
against Price, Allen & Stevens Securities Corp. 


The complaint alleged- that Price, Allen & Stevens 
Securities Corp. of Pepper Pike, Ohio, violated the net 
capital provisions of the Securities Exchange Act of 
1934 in effecting securities transactions while its net 
capital was less than the required $5,000. 


The complaint further sought preliminary and per- 
manent injunctions in addition to the appointment of 
a temporary receiver. 
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Litigation Release No. 8152/October 12, 1977 


SEC v. PRICE, ALLEN & STEVENS SECURITIES ® § 


CORP. 
(N.D. Ohio, E.D., Civil Action No. C-77-1055) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office, and Orazio Sipari, Attorney in Charge 
of the Cleveland Branch Office, of the Securities and 
Exchange Commission, announced that on October 5, 
1977 the Honorable John M. Manos, Judge of the 
United Stated District Court for the Northern Distict of 
Ohio, Eastern Division, at Cleveland entered an Order 
of Preliminary Injunction enjoining Price, Allen & 
Stevens Securities Corp. of Pepper Pike, Ohio, from 
effecting securities transactions while in violation of 
the net capital provisions of the Securities Exchange 
Act of 1934. 


The Order to which the registrant consented without 
admitting or denying the allegations, further appointed 
a temporary receiver as requested in the Commission’s 
Compalint which was filed on October 4, 1977. 





Litigation Release No. 8153/October 12, 1977 


SEC v. ROYAL AMERICAN CHINCHILLA, INC., ET AL. 
(U.S.D.C., D. Kansas, Civil Action No. 77-2176) 


Robert H. Davenport, Regional Administrator of the 
Denver Regional Office of the Securities and Exchange 
Commission, announced that the Honorable Earl E. 
O’Connor, United States District Judge for the District 
of Kansas, on September 26, 1977 signed a Final 
Judgment of Permanent Injunction against Kenneth R. 
Larsen of Holt, Missouri, enjoining him, in substance, 
from violating the registration and antifraud provisions 
of the federal securities laws in connection with the 
offer and sale of securities issued or offered by Royal 
American Chinchilla, Inc. or any other security of any 
issuer. 


This defendant was the final one to consent to the 
entry of the final order of permanent injunction without 
admitting or denying the allegations of the Complaint 
filed against him and others on July 5, 1977, all of the 
other defendants having already consented to similar 
permanent injunctions. 


For further information see Litigation Release No. 
8025. 





Litigation Release No. 8154/October 12, 1977 


U.S. v. RICHARD P. CURRAN, ET AL., 
(U.S.D.C. ARIZ, CR-76-323) 


Michael D. Hawkins, United States Attorney for the 
District of Arizona and Robert H. Davenport, Regional 
Administrator of the Denver Regional Office of the 
Securities and Exchange Commission, today announ- 
ced that on September 9, 1977 the defendants Max L. 
McCall of Fayetteville, North Carolina and Ralph 
Frederick Strand of Fayetteville, North Carolina both 
entered a guilty plea to an information charging each of 
them with one count of fraud in the sale of securities of 
Cochise College Park, Inc. Honorable Walter E. Craig 
set October 17, 1977 as the sentencing date for each 
defendant. 


For further information see Litigation Release Nos. 
5315, 5399, 5427, 5445, 7571, and 7946. 





Litigation Release No. 8155/October 13, 1977 


SECURITIES AND EXCHANGE COMMISSION v. 
MORRIS A. SHENKER, CONTINENTAL CONNECTOR 
CORPORATION, PIPEFITTERS LOCAL UNION NO. 562 
PENSION FUND, ET AL., 

(Civil Action No. 77-1787 United States District Court 
for the District of Columbia) 


The Securities and Exchange Commission announced 
the filing of a complaint in the United States District 
Court for the District of Columbia today seeking to 
enjoin Continental Connector Corporation (“Connec- 
tor’), whose principal asset is the Dunes Hotel and 
Casino in Las Vegas, Nevada; Connector’s controlling 
shareholder—Morris A. Shenker; seven of Connector’s 
former or present directors—James F. Nangle, E. Parry 
Thomas, Jerome Mack, Major A. Riddle, George A. 
Duckworth, William F. Schindler and Julius Kahn; and 
companies wholly owned or controlled by Shenker— 
I.J.K. Nevada, Inc., Murrieta Hot Springs, Inc., B.A.I., 
Inc., and Mission Hills Enterprises, Ltd. from further 
violations of various provisions of the federal securities 
laws as well as requesting certain ancillary relief. Also 
named as defendants in the action are the Pipefitters 
Local Union No. 562 Pension Fund, a trust fund and 
Pipefitters Welfare Educational Fund, a trust fund (col- 
lectively the “Pipefitters Funds”); and, four trustees of 
the Pipefitters Funds—George Seaton, Lester Gross, 
Carl Moritz and Joseph Barry. 


The first three counts of the complaint charge Shenker, 
l.J.K., Connector, Nangle, Thomas, Mack, Riddle, 
Duckworth, Schindler, Kahn and Murrieta with violat- 


ing the antifraud provisions of the Securities Act of 
1933 [Section 17(a)] and the antifraud and reporting 
provisions of the Securities Exchange Act of 1934 
[Sections 10(b) and 13(a) and Rules 10b-5, 12b-20, 
13a-1 and 13a-11] by participating in a scheme to 
defraud the public shareholders of Connector and the 
investing public by causing Continental Connector to 
enter into a transaction with: Murrieta, a land develop- 
ment company owned by Shenker, which transaction 
was designed to benefit Murrieta and Shenker to the 
detriment of Connector and its public shareholders. 

As a result of this transaction, the complaint alleges, 
Murrieta received $5,000,000 of Connector’s monies. 
The complaint further alleges that Connector made 
false and misleading public disclosures concerning 
this transaction. 


The fourth and fifth counts of the complaint, charge 
Shenker, Murrieta, B.A.1., Mission Hills, the Pipefitters 
Funds, Seaton, Gross, Moritz and Barry with violating 
the antifraud provisions of the Securities Act of 1933 
[Section 17(a)] and the Securities Exchange Act of 1934 
[Section 10(b) and Rule 10b-5], by engaging in a course 
of business whereby the assets of the Pipefitters 
Funds were used for the benefit of Shenker and his 
controlled companies and not for the benefit of the 
beneficiaries of the Pipefitters Funds. As a part of the 
course of conduct, the complaint alleges that the Pipe- 
fitters Fund sold a large amount of their high grade 
portfolio securities and invested the proceeds in land-- 
development companies owned by Shenker. These 
purported investments, totalling approximately $23,5 
million, at one time constituted almost 65% of the 
assets of the Pipefitters Funds. 


Simultaneous with the filing of the lawsuit defendants 
Connector, Shenker, Nangle, Schindler, Murrieta, 
1.J.K., Mission Hills, B.A.|., Pipefitters Funds, Seaton, 
Gross, Moritz and Barry, without admitting or denying 
the allegations of the Complaint, consented to the 
entry of orders of permanent injunction barring them 
from violating the provisions of the federal securities 
laws as alleged in the complaint. Continental 
Connector further agreed to appoint three independent 
directors, satisfactory to the Commission, to its Board 
of Directors and to have these independent directors, 
through an audit committee, and an Independent 
Public Accountant, also satisfactory to the Commis- 
sion, investigate and report on certain past transac- 
tions between Connector and its officers, directors and 
certain other persons. In addition, the audit committee 
will review certain such proposed transactions for fair- 
ness and business purpose and will by majority vote of 
the committee approve or disapprove any such 
proposed transaction. 


In order to restore to Continental Connector assets lost 
through the transactions alleged in the Complaint. The 
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judgments also provided that Shenker guarantee Con- 
nector against loss in the amount $5,000,000 plus 
interest in the event that land previously deeded to 
Connector by Murrieta is sold for less than that 
amount. 


Finally, the Pipefitters Funds as a further part of their 


consent agreed to appoint a special counsel to 
investigate and report on the transactions alleged in 
the complaint. In addition, the Funds agreed to adopt 
written investment policies and procedures and to 
appoint an independent investment advisor to review 
and approve all proposed investment decisions of the 
Funds prior to their being effected. 
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